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Mr. E. C. Brandenburg, in charge of 
bankruptcy matters at Washington, in his 
report of November, 1900, to which we gave 
extended editorial mention in our issue of 
November 30, 1900, stated that the only sec- 
tion of the Bankrupt Act of 1898 that 
as construed by the courts was meeting 
with almost universal disapproval. was 
section 57g referring to the construction 
put upon that section by the decision in the 
case of In re Fixen, 51 Cent. L. J. 359, in 
which it was held that a payment made on 
account by an insolvent debtor, in the ordi- 
nary course of business, within four months 
prior to his adjudication in bankruptcy, con- 
stitutes a preference under the bankrupt act, 
and must be surrendered by the creditor in 
order to entitle him to participate in the as- 
sets of the bankrupt estate. This decision 
aroused widespread criticism among certain 
business interests, but we asserted our belief 
at the time the decision was rendered that any 
criticism of the construction thus put upon 
this section was quite unwarranted, it 
being clearly the only logical construction 
that could be placed on the plain wording of 
that much disputed section. Naturally we 
have awaited with much interest the opin- 
ion of the supreme court on this most im- 
portant question which was handed down 
May 27, 1901, in the case of Carson, Pirie, 
Scott & Co. v. Chicago Title & Trust Com- 
pany. The court expressly sustained the 
decision of Justice Morrow in the case of In 
re Fixen, and held that a payment of a debt 
in money is a transfer of property within the 
purview of Bankruptcy Act 1898, sec. 60a, 
providing that a debtor shall be deemed to 
have given a preference, if, being insolvent, 
he has made a transfer of any of his prop- 
erty, and the effect of the enforcement of 
such transfer will be to enable one of his 
crediturs to obtain a greater percentage of 
his debt than other creditors of the same 
class. The court further held that under 
section 57g, providing that the claims of 
creditors of a bankrupt who have received 
preferences shall not be allowed unless they 
surrender their preferences, a creditor who 





has actually received a preference, by‘a par- 
tial payment of his debt. within four months 
before the bankruptcy of the debtor, cannot 
have his claims allowed against the estate of 
the bankrupt without surrendering the pref- 
erence; and this notwithstanding the fact 
that he received the payment innocently, and 
that he had no knowledge or cause to believe 
that the debtor was insolvent or that a pref- 
erence was intended. Although four jus- 
tices dissented. we fail tosee on what ground 
objection can be made to this construction 
of these sections, unless it be the oft-asserted 
ground of expediency, that it will ‘harass 
and embarrass the business of the country.”’ 
While we believe the fear thus expressed to 
be more imaginary than real, still, even; if 
otherwise, congress alone bas power to grant 
relief. It is only in cases of the most appar- 
ent absurdity that a judicial tribunal is per- 
mitted to disregard the ordinary meaning of . 
the plain terms of the instrument under con- 
sideration. This rule was expressed in no 
uncertain terms in the case of Sturgis v. 
Crowninsbield,' 4 Wheat. 202: ‘‘Iif in 
any case, the plain meaning of a provis- 
ion, not contradicted by any other 
provision in the same instrument, is to be 
disregarded, because we believe the framers 
of that instrument could not intend viaat 
they say ,it must be one in whivh the absurdity 
and injustice of applying the provision to the 
case would be so monstrous that all mankind 
would, without hesitation, unite in rejecting 
the application.”’ 


The rule relating to preferences may be 
therefore succinctly stated as follows: A 
preference is any transfer of property, in- 
cluding payment in money made by the 
debtor while insolvent, and which has the 
effect of giving one creditor a greater per- 
centage of his debt than any other creditor 
of the same class. If a preference is given 
within four months preceding bankruptcy, 
and the creditor has cause to believe that a 
preference was intended, such preference is 
void and recoverable by the trustee. If the 
creditor is not aware of his debtor’s inswlv- 
ency, and receives a payment on account in 
the ordinary course of business wiihout 
knowledge that a preference was intended, 
such payment is, nevertheless, a preference, 
but the law favors the innocence of the 
creditor in such case by giving him the option 
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of telaing the preference and not partici- 
pating in the estate, or of surrendering the 
preference and sharing equally with other 
creditors in the distribution of the assets. 
Thus, if the payment constituting the 
preference gives him a larger percentage 
than other creditors, that is his advan- 
t»ge and he may keep it; if the percent- 
age gained by the preference is smaller than 
that he would obtain by participating in the 
bankrupt estate, he may surrender his pref 
erence and prove up his claim along with 
other creditors. 

One question is yet undecided. Is the time 
limit of four months provided for in section 
60b in regard to preferences which may be re- 
covered by the trustee applicable also to 
sections 60a and 57g in regard to preferences 
shich must be surrendered to entitle the 
creditor to participate in the estate of the 
bankrupt? In section 60a no limit is set to 
when a payment may be a preference, except 
the insolvency of the debtor. It would there- 
fore seem that the decision in the case of In 
re Jones, reported in 4 Am. B. R. 563, and 
holding that section 57g compels a surrender 


of a preferential payment of money, even 
though received more than four months prior 
to bankruptcy, as a condition precedent to 
shat.ng in the assets, is the only logical de- 
duction to be drawn from the plain wording 
of these sections and the construction put 


upon them by the supreme court. The 
question of expediency under such con- 
struction becomes even more vital than 
before, but it is one for congress and not the 
judiciary to determine. 


NOTES OF IMPORTANT DECISIONS 


CORPORATIONS—ISSUE OF STOCK FOR PRop- 





ERTY.—One of the most important provisions of | 


the Revised Corporation Act of New Jersey has 


just been construed by the Court of Chancery of ' 
that State in the case of Donaldo v. American | 


Smelting and Refining Co., 48 Atl. Rep. 786, 
which illustrates the liberal policy which char- 
acterizes not only the legislative department, but 
likewise the judiciary of that State in their atti- 
tude toward corporations. The Revision of the 
New Jersey Statutes of 1896 provides that any 
corporation formed under the act may purchase 
property and issue stock to the amount of the 
value of the property, and in the absence of 
actual fraud, the judgment of the directors as to 
the value of the property purchased shall be 
conclusive. A corporation, capitalized for 








$65,000,000, proposed to issue $45,000,000 addi- 
tienal stock for property of a competing com- 
pany. There was evidence that the property was 
not worth $10,000,000, but the business of the 
company sought to be amalgamated was prosper- 
ous, and the company possessed a world-wide 
and valuable reputation. Held, that the consol- 
idation would not be enjoined at the suit of a 
stockholder, since the evidence did not show that 
the directors were knowingly about to purchase 
the plants at an excessive valuation. The court 
said: ‘*The fraud referred to in the forty-ninth 
section is fraud upon the law; and in the words of 
Allen, J., in Douglas v. Ireland, supra, no other 
fraudulent intent must be proved ‘than that 
which is evidenced by the act of knowingly is- 
suing stock for property in excess of its value. 
It must be remembered, however, that a wide 
discretion in the matter of valuation, as in other 
matters, is confided to directors. As long as 
‘they act in good faith, with honest motives, for 
honest ends,’ the exercise of their discretion will 
not be interfered with. Given bona fides, and the 
court will not put its opinion as to values against 
theirs. The test will be conscious overvaluation, 
and not ill-advised action.” 


DEPOSIT OF SHARE CERTIFICATES — RIGHT 
or FORECLOSURE. — Full as the books are of 
cases on the remedies of mortgagees, the subject 
is frequently raising new points for judicial de- 
cision. Intherecent case of Harrold v. Vienty 
(Times, 23d ult.). reported inthe latest issue 
of the Solicitor’s Journal, Cozens-Hardv, J., 
has held tbat a deposit of a share cer- 
tificate by way of security without writing 
gives to the depositee a rigbt of foreclosure 
as well as a right of realizing the security 
by sale. That the right of sale is incident to such 
a security there is no doubt, and, as appears from 
the recent case of Deverges v. Sandeman, Clark 
& Co.,49 W. R. 167, there is no necessity to go to 
the court to enforce it. The depositee of shares 
of a fluctuating nature is entitled, after due notice 
to the depositor, to sell them even though no ex- 
press power of sale bas been conferred upon him. 
But to obtain a right to foreclosure there must be 
a deposit under such circumstances as to raise an 
inference of an agreement to execute a legal 
mortgage. Strictly speaking, foreclosure sup- 
poses that there has been a transfer of the legal 
estate, and the effect of foreclosure is simply to 
extinguish the right of redemption which equity 
allows to the mortgagor. ‘‘The principle upon 
which the court acts,” said Jessel. M. R., in Carter 
v. Wake, 4 Ch. D. p. 606, “is that in a regular 
legal mortgage there has been an actual convey- 
ance of the legal ownership. and then the court 
has interfered to prevent that from having its full 
effect. and when the ground of interference is 
gone by the non-payment of the debt, the court 
simply removes the stop it has itself put on.” 
And it is the same where there is an express or 
implied agreement to execute a legal mortgage. 
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The agreement must be performed, and fore- 
closure then follows as an incident of the legal 
ownership. The remedy by foreclosure applies 
therefore to a deposit of title deeds, since this is 
treated as an agreement to execute a legal mort- 
gage, though, as was held in Carter v. Wake, no 
such agreement is implied upon a pledge of chat- 
tels, and the only remedy is by sale. In that case 
railway bonds were treated as chattels, andan 
order for foreclosure was refused. In the present 
case of Harrold v. Plenty, Cozens-Hardy, J., has 
placed share certificates upon a different footing, 
and has held that the deposit of such certificates 
by way of security implies an agreement to exe- 
cute a transfer by way of mortgage, and there is 
consequently the right offoreclosure. It may be 
noticed that the nature of the right of foreclosure 
was discussed also in Sadler v. Worley, 42 W. R. 
476 (1894), 2 Ch. 170, where it was held to be inci- 
dent to a charge on land created in favor of de- 
benture-holders, though it is not incident toa 
charge created by will. Re Owen, 43 W.R. 55 
(1894), 3 Ch. 320. 





CONSITUTIONAL LAW—PHYSICIAN’S LICENSE— 
REVOCATION BY STATE BOARD.—The constitu- 
tionality of laws establishing State boards of 
health, having power to issue and revoke licenses 
for the practice of medicine, are upheld ina 
strong opinion by the Supreme Court of Rhode 
Island, in the case of State Board of Health v. 
Roy. 48 Atl. Rep. 802. In this case the board of 
health revoked the license ofa practicing phy- 
sician for what it deemed grossly unprofessional 
conduct. The defendant contested the revoca- 
tion of his license on the ground, first, that the 
said board had no jurisdiction to try defendant 
on said charge. The court said: 

“We do not think the defendant’s motion 
should be granted upon this ground. In Dent v. 
West Virginia, 129 U. 8. 114, 122, 9 Sup. Ct. Rep. 
231, 32 L. Ed. 623, the court says: ‘The power of 
the State to provide for the general welfare of 
its people authorizes it to prescribe all such regu- 
lations as, in its judgment, will secure or tend to 
secure them against the consequences of ignor- 
ance and incapacity, as well as of deception and 
fraud. Asone means tothis end, it has been 
the practice of different States from time imme- 
morial to exact in many pursuits a certain degree 
of skill and learning upon which the community 
may confidently rely, their possession being gen- 
erally ascertained upon an examination of parties 
by competent persons, or inferred from a certifi- 
cate to them in the form of a diploma or license 
from an institution established for instruction on 
the subject, scientificor otherwise, with which 
such pursuits have todo. * * * Few profes- 
sions require more careful preparation by one 
who seeks to enter it than that of medicine. * * * 
The physician must be able to detect readily the 
presence of disease, and prescribe appropriate 
remedies forits removal. Every one may have 
occasion to consult him, but comparatively few 





can judge of the qualifications of learning and 
skill which he possesses. Reliance must be 
placed upon the assurance given by his license, 
issued by an authority competent to judge in that 
respect, that he possesses the requisite qualifica- 
tions.’ Ifthe defendant in the case at bar ob- 
tained his certificate to practice medicine by mis- 
representation and fraud in palming off upon 
the State board of health a diploma issued 
by Laval University to another as one that was 
issued to himself, he is guilty of conduct likely 
to deceive and defraud the public by inducing 
the public to believe that heis lawfully entitled 
to practice medicine by reason of the possession 
of qualifications that would honestly entitle him 
to the certificate. That such conduct" would be 
grossly unprofessional seems to us too plain to 
require argument. The contention that the gross 
unprofessional conduct must occur after the 
granting of the certificate to practice has no ap- 
plication here, for the deception and fraud that 
was initiated at the granting of the certificate 
was kept up and continued every time he prac- 
ticed medicine in this State underthe pretended 
authority of a fraudulently obtained certificate. 
“The third ground for the motion to quash is 
because § 5, ch. 105, Gen. Laws R.L., is unconsti- 
tutional, in that it conflicts with § 1, art. 10, of 
the constitution of the State. That section pro- 
vides that the judicial power of this State shall 
be vested in one supreme court and in such in- 
ferior courts as the general assembly may, from 
time to time, ordain and establish; the contention 
being that the State board of health is not a 
court, and that the powers granted to it in Gen. 
Laws R. I. ch. 165, § 5, are judicial powers. 
While, perhaps, there may be force in the con- 
tention that the State board of health is not 
strictly a judicial body, yet we do not deem it 
necessary to decide that question here; for, even 
if it is not ajudicial body, it does not follow, in 
our opinion, that the act is unconstitutional. 
Statutes similar to the one under consideration, 
restricting the practice of medicine to persons 
who are able to demonstrate their qualifications, 
have been held constitutional, as a proper exer- 
cise of the police power of the State, in very many 
States of the Union, as well as in the Supreme 
Court of the United States. See State v. Web- 
ster, 150 Ind. 607, 616, 50 N. E. Rep. 750, 41 L. R. 
A. 212, where the cases have been collected. In 
this last named case the Supreme Court of 
Indiana, in referring to the State board of med- 
ical registration and examination of that State, 
said (page 621, 150 Ind., page 755, 50 N. E. Rep. 
and page 218, 41 L. R. A.): ‘While in some 
respects quasi judicial, the action of the board is 
not judicial, any more than is the action of a 
county surveyor in fixing a boundary line, or ofa 
county superintendent in giving or refusing a 
teacher’s certificate, or the action of numberless 
other officers or boards in making investigations 
or decisions in matters committed to them. 
Neither is the circumstance that an appeal is al- 
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lowed from a decision of the board an indication 
that its action is judicial. ‘*The right of appeal 
from the action of boards intheir administra- 
tive character,”’ it was said by this court in 
Board v. Heaston, 144 Ind. 583, 41 N. E. Rep. 
457,43 N. E. Rep. 651, 55 Am. St. Rep. 192, ‘‘is 
frequently conferred by statute. The appeal in 
such cases is not permitted because the action of 
the board is considered judicial, but it is granted 
asa method of getting the matter involved before a 
court that it may be determined judicially.”’’ Even 
if the State board of healthis only an administra- 
tive board, and not a court, we see nothing ob- 
jectionable, on constitutional grounds, to the 
method provided in said chapter 165, for getting 
the matter involved before a court that it may be 
determined judicially. The way provided to 
determine, in the first instance, whether a trial 
before the appellate division of the supreme 
court is desired, is speedy and inexpensive. He 
whose application for a license has beem re- 
fused, or whose license is proposed to be revoked, 
can have a judicial trial without terms or condi- 
tion, by taking an appeal, which is practically 
for the asking, and then his case is tried in full 
before the highest court in the State. If the 
State board of health decides in his favor he 
gets all he asks, with little trouble and expense. 
If the decision is not in his favor he gets for 
‘the asking a trial before the highest tribunal in 
the commonwealth. It is difficult to see how 
his rights could be better protected.’’ 





LIABILITY OF TELEGRAPH COM- 
PANIES FOR ERROR OR DELAY IN 
TRANSMISSION OR DELIVERY. 


It may be laid down as a general rule that 
the highest degree of care is not required of 
a telegraph company in the transmission and 
delivery of telegraphic messages. Itis, how- 
ever, essential that ordinary care be exercised 
by its agents, operators and employees.! 
The engagement of a telegraph company with 
its customers is that each message shall be 
transmitted and delivered with reasonable 
care and dispatch under the existing circum- 
stances of the particular case ;? and unless a 
special contract securing insurance is se- 
cured, those using the telegraph must accept 
losses sustained by reason of error, delay, or 
even total failure of transmission and deliv- 
ery arising from such accidents or obstruc- 
tions as telegraph lines may be subjected to. 
So a prima facie case of negligence may be 
rebutted by proof that the delay or failure of 
the telegraph company to perform its con- 


1 White v. W. U. Tel. Co., 14 Fed. Rep. 710. 
2 Belun vy. W. U. Tel. Co., 4 Cin. L. Bul. 334. 








tract was due to unforseen accidents to the 
company’s lines, or to a rule requiring mes- 
sages to be transmitted in the order of their 
receipt.2 Where, however, the dispatch upon 
its face indicates that it is a commercial mes- 
sage, that serious loss may result through 
failure of prompt transmission, and the com- 
pany is so informed, it is liable for any dam- 
age that may result by reason of negligent 
delay in sending the message. But the 
sender must furnish such information to the 
telegraph company, it is not sufficient that it 
be furnished by the addressee.‘ Where ithe 
face of the message does not indicate that 
delay may result in loss to the sender, and 
such information is not furnished to the tel- 
egraph company by the sender, only nominal 
damages may be recovered for failure of 
prompt transmission.® Where no pecuniary 
loss results from the failure of the telegraph 
company to fully and properly perform its 
contract, but the injury sustained is purely 
mental, quite another question is presented, 
and the cases evidence two distinct lines of 
decision. Shearman and Redfield in the work 
upon Negligence® lay down the following 
rule: ‘‘In case of delay or total failure of 
delivery of messages relating to matters not 
connected with business, such as personal or 
domestic matters, we do not think that the 
company at fault ought to escape with mere 
nominal damages on account of the want of 
strict commercial value in such messages. 
Delay in the announcement ofa death, an 
arrival, the straying or recovery of a child, 
and the like, may often be productive of an 
injury to the feelings which cannot be easily 
estimated in money, but for which a jury 
should be at liberty to award fair damages. 
Yet in such cases the damages ought not to 
be enhanced by evidence of circumstances 
which could not reasonably have been antic- 
ipated as probable from the language of the 
message.’’ 

Out of this statement grew the Texas rule 
as to the liability of telegraph companies in 
damages for mental pain occasioned by fail- 
ure or delay in the transmission and delivery 
of telegraphic messages.’ Briefly stated, the 

3 Dorgan v. Tel. Co., 1 Am. L. T. (N. S.) 406. 

4 Dorgan v. Tel. Co., supra. 

5 Belun v. W. U. Tel. Co., supra. 

6 Shearman & Redfield, Neg. sec. 605. 

7 Chapman v. W. U. Tel. Co. (Tex.), 18 S. W. Rep. 
880. 
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rule may be said to be as follows: Mental 
anguish or pain may constitute an element of 
actual damage, in an action against a tele- 
graph company for failure to deliver a mes- 
sage, for which compensation may be recov- 
ered upon breach of contract, where such 
anguish is the direct and natural result of 
such breach, and provided the defendant 
was put upon inquiry as to the likelihood of 
such mental anguish resulting from failure 
or delay in the performance of the contract.® 
But such damages are to be strictly compen- 
satory, and exemplary damages will lie only 
in cases where the breach of contract com- 
plained of is willful, wanton or malicious.° 
So following this rule it has been held that 
where the dispatch delivered for transmis- 
sion sets the telegraph company upon inquiry 
as to the near relationship of the persons to 
whom it referred, and to whomit was ad- 
dressed, it is sufficient to apprise the com- 
pany that mental suffering is likely to result 
from a failure to transmit the message with 
diligence, and the telegraph company will be 
liable in damages for mental pain and anguish 
resultant upon its failure to promptly per- 
form its contract.'° While some cases may 
be found permitting the addressee in such 
cases to recover damages against the tele- 
graph company for mental suffering in an 
action in tort independent of the right of the 
sender to sue in contract, a more conserva- 
tive reading of this line of decisions would 
seem to indicate that upon this point some 
doubt exists. It is questionable whetber the 
tort is not merged into the breach of contract 
or at least so closely resultant upon it that it 
forms a partthereof. Certainly there can be 
no privity of contract between the telegraph 
company and the addressee, and it would 
seem that, apart from the duty it owes the 
general public in its character of guasi-pub- 
lic servant, it is under no obligation to the 
addressee to properly and promptly transmit 
and deliver the dispatch, hence is no way 
liable in damages to the sendee for mental 
pain consequent upon its failure to do so. It 


8 Loper v. Tel. Co., 70 Tex. 689; Tel. Co. v. Simp- 
son, 73 Tex. 422. 

9 Relle v. Tel. Co., 55 Tex. 308; Tel. Co. v. Cooper, 
71 Tex. 507; Tel. Co. v. Broesche, 72 Tex. 422. 

10 Tel. Co. v. Moore, 76 Tex. 66; Tel. Co. v. Adams, 
75 Tex. 581; Tel. Co. v. Feegles, 75 Tex. 587; Tel. Co. 
v. Kirkpatrick, 76 Tex. 217. 

11 Stewart v. W. U. Tel. Co., 66 Tex. 580. 





is certainly policy to restrict in so far as pos- 
sible actions, the losses of which are in such 
a measure shadowy and uncertain. If suits 
of this nature be recognized who shall define 
the limits of their existence? Granted that 
in actions ex delicto the wrongdoer is liable 
for the natural and probable consequences 
of his wrongful act, but in such cases as 
these by what standard are the damages to 
be measured ? 

As tothe right of the sender to recover 
damages for mental suffering occasioned by 
reason of the failure of a telegraph company 
to promptly transmit and deliver his mes- 
sage, where the Texas ruleis followed no 
doubt can exist. In Alabama it has been 
held that where the face of the dispatch 
plsinly suggests the necessity for prompt de- 
livery, the sender’s mental anguish is an ele- 
ment for which he may recover damages in 
an action against a telegraph company for 
the delay in the delivery of such telegraphic 
message.!? Until recently the Indiana courts 
permitted such recovery, not because of the 
mere breach of contract, but because of the 
failure of the telegraph company to perform 
a duty which rests upon it as a servant of 
the people. But in the case of the W. U. 
Tel. Co. v. Ferguson, this decision has 
been overruled, the court holding that the 
principle upon which it was based was 
totally foreign tothe law. In Illinois the 
courts while evincing a leaning toward the 
Texas rule have inclined to a more con- 
servative view, and have held that the sender 
of a telegraphic message may recover nom- 
inal damages at least for the mental suffer- 
ing sustained by reason of the failure of the 
telegraph company to promptly deliver such 
message. The primary objection to per- 
witting recovery in damages for injuries of 
this kind must lie in the fact that the wrong 
sustained is necessarily of such a nature as 
to be, to a certain extent at least, shadowy 
and uncertain. The grief of the one man 
cannot be measured by that of another. It 
is indeed questionable whether the damages 
sustained can properly be assessed, or their 
monetary value estimated. It is obvious 
that there can exist no true legal basis for 


12 W. U. Tel. Co. v. Henderson, 89 Ala. 510. 
13 Reese v. W. U. Tel. Co., 128 Ind. 294, 

14 §9 N. E. Rep. 416. 

15 Logan v. Tel. Co., 84 Ill. 468. 
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an action ex contractu by the addressee, in 
such cases; in an action ex delicto, if the 
damages be by reason of their nature, not 
assessable public policy, it would seem 
should prohibit recovery. The sender’s 
remedy is properly in an action for the 
breach of the contract, where the mental 
pain might be adduced in evidence to en- 
hance the measure of damages. It is, how- 
ever, essential in such cases, that the tele- 
graph company be notified, or at least put 
upon such inquiry as would constitute pre- 
sumptive knowledge, that damages of this 
character are likely to result from its failure 
to properly and promptly transmit and de- 
liver such message. If this be not the case, 
no true construction of the law of contracts 
can permit the injured party to introduce in 
evidence injary to the feelings,for the purpose 
of enhancing the award of damages, in an 
action for the breach of a simple contract. The 
Texas rule, in some insta with certain 
modifications, has been followed by the tri- 
bunals of South Carolina,’ Tennessee” and 
‘Kentucky ;° and expressly dissented from by 
those of Kansas," Dakota,” Mississippi,” 
Missouri,” Florida,” Wisconsin, Minne- 
sota” and by the Federal Courts of Arkan- 
sas” and Georgia.” 

The true rule for the recovery of damages 
by the sender against a telegraph company, 
for the latter’s failure of prompt and accu- 
rate transmision and delivery, is that laid 
down by Baron Alderson in the well-known 
case of Hadley v. Baxendale:* ‘Where 
two parties have made a contract which one 
of them has broken, the damages which the 
other party ought to receive in respect of 
such breach should be such as may fairly 
and reasonably be considered either arising 
naturally, 7. e., according to the natura] 


16 Young v. Tel. Co., 107 N. Car. 370; Sherill v. Tel. 
Co. (N. Car.), 14S. W. Rep. 94. 

17 Wadsworth v. Tel. Co., 86 Tenn. 695. 

13 Chapman v. Tel. Co. (Ky.), 18S. W. Rep. 880. 

19 West v. Tel. Co., 39 Kan. 93. 

20 Russell v. Tel. Co., 3 Dak. 315. 

21 Tel. Co. v. Rogers, 68 Miss. 748. 

22 Connell v. W. U. Tel. Co., 37 Cent. L. J. 61. 

23 International Ocean Tel. Co. v. Sanders, 14 South. 
Rep. 148. 

24 Summerfield v. W. U. Tel. Co., 57 N. W. Rep. 
973. 

2% Francis v. W. U. Tel. Co., 39 Cent. L. J. 355. 

26 Crawson v. Tel. Co., 47 Fed. Rep. 544. 

27 Chase vy. Tel. Co., 44 Fed. Rep. 554. 

23 9 Exch. 3654, 355. 





course of things—from such breach of -con- 
tract itself, or such as may reasonably be 
supposed to have been in the contemplation 
of both parties at the time they made the 
contract, as the probable result of the breach 
of it. Now, if the special circumstances 
under which the contract was actually made 
were communicated by the plaintiffs to the 
defendants, and thus known to both parties, 
the damages resulting from the breach of such 
contract which they would reasonably contem- 
plate, would be the amount of injury which 
would ordinarily follow from a breach of con- 
tract under these special circumstances so 
known and communicated. But,on the other 
hand, if these special circumstances were 
wholly unknown to the party breaking the 
contract, he, at the most, could only be sup- 
posed to have had in his contemplation the 
amount which would arise generally, and in 
the great multitude of cases not affected by 
any special circumstances from such breach 
of contract.’’ A ruling that has been so 
generally followed by our own courts that it 
constitutes an integral part of our telegraph 
law.” In Indiana, a statutory penalty for fail- 
ure of prompt transmission and delivery has 
been enacted, and it has been held that a tele- 
graph company cannot defend such an action 
on the grounds that the contents of the tele- 
gram related to an apparently illegal transac- 
tion, provided it was not designed to promote 
the commission of a crime or a tort.* 

The liability of a telegraph company for the 
delivery of an altered telegraphic message pre- 
sents several questions of interest, the decis- 
ions being, ina measure, in conflict. The 
English rule would seem to be that damages 
can be obtained by the sender alone and that, 
since the injury is one growing out of the 
breach of contract, damages can be awarded 
only in an action ex contractu.*1 Where this 
view is taken it is obvious that all recovery 
by the addressee is barred, since there can be 
no privity of contract between the telegraph 
company and the sendee.” At least one 


29 Tel. Ce. v. Hall, 124 U. S. 444; Tel. Co. v. Gilder- 
sleve, 29 Ind. 232; Baldwin v. Tel. Co., 45 N. Y. 744, 
et seq.; Hartv. Cable Co., 86 N. Y. 633. 

3 Grey v. W. U. Tel. Co.,13S. E. Rep. 562; Tel. 
Co. v. Ferguson, 57 Ind. 495. 

31 Playford v. Tel. Co., Allen Tel. Cas. 487; Henkal 
v. Pape, Id. 567. 

32 Grey Com. Tel., sec. 68, 104 et seg.: Pepper v. 
Tel, Co., 87 Tenn. 554; Bigelow, Torts, pp. 621-626. 
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case, however, is to be found wherein it is 
held that the party interested in the dis- 
patch, whether sender or sendee, is the real 
contracting party, and such person may re- 
cover against a telegraph company when it 
has delivered an altered message to his detri- 
ment. In still another decision, the court 
held the telegraph company to be 
agent of both sender and addressee 
and permitted both to recover in con- 
tract for the delivery of an altered mes- 
sage.** Another line of decisions permits 
the addressee to recover damages in an ac- 
tion in tort, against a telegraph company for 
the wrongful injury to him and the conse- 
quent loss sustained by reason of the deliv- 
ery of an altered telegraphic message, be- 
cause of the public duty which a telegraph 
company owes to any one beneficially inter- 
ested in the message. The entire question 
is full of extremely interesting possibilities. 
Many cases may arise where the sender of a 
telegraphic message suffers absolutely no 
injury, no material loss, by reason of altera- 
tions in a telegraphic dispatch which he has 
originated, the entire damage being to the 
addressee; still others may be presented, 
where the error, or negligence, of the tele- 
graph company’s agents or operators entails 
injury to both sender and sendee, in equal 
or varying proportions. Where the sender 
alone is damaged, the question presents 
little or no difficulty; what may, however, 
be considered the true rule governing all 
cases of this nature? A conservative view 
of the decisions would seem to indicate that 
a telegraphic company is liable for damages 
sustained by reason of the delivery of an 
altered telegraphic message: 1. To the 
sender, either for breach of contract or in an 
action in tort, there can be no such merger 
of the tort unto the contract as to inhibit 
recovery ex delicto and compel recovery ex 
contractu: 2. To the addressee in tort for 
the injury sustained. The failure of the 
telegraph company to perform a duty owed 
to the public forms no true part of the ques- 
tion at issue provided no statutory liability 
is imposed. In no case is the telegraph 


33 De Rutte v. Tel. Co., 30 How. Pr. 403. 

34 Dryburg’s Case, 35 Pa. St. 298. 

3% Rose’s Case, Allen Tel. Cas. p. 340; Allen’s Case, 
66 Miss. 549; Thompson Elec., secs. 427-8; Grey Com. 
Tel., sec. 78. 





company the agent of either sender or ad- 
dressee, its liability to either, or both, is 
solely as pincipal.** The question is not 
one concerning the equitable rights of the 
parties, but rather demands the proper con- 
sideration of well known and applicable 
rales of law. 

Chicago. G. C. Hamitton, LL. M. 


36 Shingleur v. W. U. Tel. Co. (Miss.). 18 S. W. 
Rep. 425; Tel. Co. v. Brown (Ind.), 8 N. E. Rep. 171; 
Tel. Co. v. Hope, 11 Ill App. 289; Cooley, Torts, pp. 
108, 104; Rich v. R. R. Co., 87 N. Y. 382. 








CONTRACT—CONSIDERATION—FORBEAR- 
ANCE. ' 


PRICE v. FIRST NAT. BANK OF ATCHISON. 
Supreme Court of Kansas, April 6, 1901. 


1. An agreement to forbear and forbearance to is- 
sue execution upon a judgment which clearly has no 
legal existence, and upon which no execution could 
lawfully issue, is not a sufficient consideration for a 
new promise on the part of a supposed judgment 
debtor. 

2. In such case, an assignment, as collateral se- 
curity, of an insurance policy upon the life of a hus- 
band, made through a mistake of the law by thé wife, 
the beneficiary therein, cannot be upheld, when the 
assignment, in legal effect, provides that the pro- 
ceeds of the policy shall be applied to the payment of 
the amount justly due upon such judgment. The 
judgment having been extinguished, nothing is due 
upon it, and the insurance money cannot be applied 
by the assignee in substantial compliance with the 
terms of the contract. 


It appears by the record that, in 1890, John M. 
Price and his wife were indebted to the First 
National Bank in about the sum of $10,000. On 
July 10th of that year Price and wife executed to 
the bank two renewal notes therefor, and con- 
veyed by deed to David Auld, in trust for the 
bank to secure said renewal notes, several par- 
cels of real estate in the city of Atchison and 
vicinity. In the fall of 1893 the homestead prop- 
erty of Price and wife, which was not included 
in said deed, had been sold for delinquent taxes, 
amounting at that time to about $1,200, on which 
salea deed was due in September, 1893. Price 
went to the bank to borrow money to pay off the 
debts against said homestead. The'bank finally 
offered to loan him $3.200 in cash, and thereafter 
to loan him $600 more upon condition that be 
should include the homestead, which was worth 
about $10,000, to the security for the new loan, 
and should also make said homestead liable for 
the old loan, and in addition thereto should as- 
sign to the bank the policy in controversy in this 
action. That assignment was made and the pol- 
icy was delivered to the bank by John M. Price 
on the 19th day of January, 1894, at which time 
the bank paid to Price the $3,200, less the amount 
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required to pay the taxes and mechanic’s lien 
upon the homestead, which were paid off by the 
bank. Onthe same day the hank took two re- 
newal notes, of $4;434. 10 each, for the balance 
due it upon the old debt of $10,000, contracted 
previous to 1890, and upon which payments had 
been made, and these two renewal notes, together 
with the notes for the $3,200, and twelve notes 
for $50.00 each, for the amount which the bank 
agreed to loan in the future, were all included in 
the new mortgage, which covered the homestead 
alone, while the two notes of $4,434.10 each re- 
mained secured by the deed previously given to 
Auld in trustfor the bank as renewals of the orig- 
inal debt. On the 2Iist day of March, 1896, the 
bank brought a suit in foreclosure case No. 7,907 
against Price and wife to foreclose the mortgage 
last given, to-wit; upon the homestead, and in 
said action took a personal judgment upon all of 
said notes against Price and wife for $16,348.44, 
and an order for the sale of the homestead and 
application of the proceeds. After bringing said 
action, the bank brought another action, No. 
7,908, based upon the two renewal notes of 
$4,434.10 each, to recover a personal judgment 
against Price and wife thereon, and to foreclose 
the deed given to Auld as a mortgage to secure 
the same; and after the rendition of said judg- 
* ment of $16,348.44, in said action No. 7,908, the 
bank recovered judgment in the other action 
brought subsequently upon said two notes, and 
the interest thereon, which last judgment 
amounted to $11,674.86, against Price and his 
wife, and in said action aforeclosure of said deed 
was decreed, and the property therein described 
was ordered sold, and the proceeds applied to 
said last-named judgment. Soon after the rendi- 
tion of the last judgment a stipulation was en- 
tered into between the bank and Price and wife, 
in which it was agreed as follows: ‘(1) That 
execution shall be stayed on such judgment of 
foreclosure in said cause No. 7.907 for ten months 
from the rendition thereof; (2) that in case the 
said John M. Price and Eliza J. Price shall fail 
to keep the taxes promptly paid on the real es- 
tate hereinbefore described in said first entitled 
cause No. 7,907, and to keep said premises well 
and adequately insured for the benefit of the said 
plaintiff bank, then, and in such event or failure, 
said bank may pay all such taxes and insurance, 
and keep the said property free and clear of all 
taxes and liens, and adequately insured, up to 
the time of the sale of such property on execu- 
tion under such judgment.”’ It was therein 
further agreed that said bank was to retain in its 
possession said policies of insurance upon the life 
of said John M. Price as collateral security, and, 
if the said policies should mature and payment 
of death losses thereon be made before the sale 
of said homestead under execution, the proceeds 
of the policies should be applied on said judg- 
ment in said case No. 7,907; and in case of sale 
thereof before the said policies should mature, 
and if the proceeds of the sale should be insufti- 





cient to satisfy such judgment in case No. 7,907, 
then said policies of insurance were still to be 
retained by the bank, ‘‘to secure whatever de- 
ficiency there may then remain unpaid on such 
judgment 7,907, until such deficiency is fully 
paid, or until the said life policies mature.” 

ELLIs, J. (after stating the facts): The in- 
surance policy in the New York Life Insurance 
Company had been paid up since 1874. It was 
the property of Eliza J. Price, the beneficiary 
named therein. The unconditional assignment 
to the bank of January 19, 1894, was void because 
such bank could not have an insurable interest in 
the life of John M. Price. Insurance Co. v. 
Sturges, 15 Kan. 93. Parol evidence was admis- 
sible for the purpose of showing that, although 
such assignment was absolute on its face, the 
real intent of the parties was that the insurance 
policy should be turned over to the bank, under 
such assignment for the purpose of collateral se- 
curity merely. ‘To show such an intention, it was 
necessary to prove an agreement to that effect 
between the bank and the owner of the policy, 
Eliza J. Price; for there was no evidence in the 
case that John M. Price had authority to act as 
her agent in that behalf, and his agency could 
not be presumed from the mere fact that he was 
her husband. The only evidence in the record 
showing any agreement other than an uncondi- 
tional assignment on the part cf Mrs. Price is the 
stipulation bearing date May 21, 1897, and en- 
tered into some time after that date. That stipu- 
lation, if based upon a suflicient consideration, 
might be held to be a ratification of a former 
agreement which seems to have been entered 
into with John M. Price, to the effect that the 
bank should hold the policy as collateral se- 
curity, subject, however, to the reservation that 
it should only be held as collateral security for 
the payment of whatever should be justly and 
legally due on the judgment rendered in action 
No. 7,907; for such were the express terms of the 
stipulation. The court holds in this case that at 
the time of the execution of such stipulation that 
judgment was extinguished; that the debt there- 
by evidenced had been merged in judgment 7,908. 
rendered later by the district court of Atchison 
county, inan action between the same parties. 
For the reasons for such decision and the author- 
ities upon which the same is based, reference is 
hereby made to theopinion of Mr. Justice Greene 
in the case of Price v. Bank (No. 11,887, ren- 
dered atthe present term of this court) 64 Pac. 
Rep. 637. 

Now, the only consideration for such stipula- 
tion is the agreement on the part of the bank to 
forbear to issue execution upon said judgment 
7,907 for the period of 10 months from the date 
of its rendition. Because the judgment was ex. 
tinguished, because it no longer existed, the 
plaintiff had no right to cause an execution to is- 
sue upon it within 10 months or at any other 
time. An agreement to forbear to do an act 
which a party has no legal right to do cannot 
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constitute a sufficient consideration for a promise 
and undertaking on the part of another. ‘In or- 
der to constitute forbearance a valuable consid- 
eration, there must be a subsisting legal right in 
the ciaimant which he agrees to forbear, for, if 
the claim be invalid or illegal, the forbearance is 
ineffectual.”” 6 Am. & Eng. Enc. Law (2d Ed.), 
742, and cases cited. See, also, Gould v. Arm- 
strong, 2 Hall, 266; Chit. Cont. 35, 36; Bates v. 
Sandy, 27 Ill. App. 552, and cases cited; Haynes 
v. Thom, 8 Fost. 386; May v. Coflin, 4 Mass. 341, 
347; Warder v. Tucker, 7 Mass. 449; Robinson v. 
Jewett, 116 N. Y. 40,22 N. E. Rep. 224; Widiman 
v. Brown, 83 Mich. 241, 47 N. W. Rep. 231; 
Cowper v. Green, 7 Mees. & W. 633; McDonald 
v. Neilson, 2 Cow. 140; Crosby v. Wood, 6N. Y. 
369; Cline v. Templeton, 78 Ky. 550; Schroeder 
v. Fink, 60 Md. 436; Gunning v. Royal, 59 Miss. 
45; Davisson v. Ford, 23 W. Va. 617; Appeal of 
Lukens (Pa.), 22 Atl. Rep. 892, 13 L. R. A. 581. 

In the case of Wade v. Simeon, 2 C. B. 548, the 
declaration averred that the plaintiff had brought 
an action, and in consideration of the new prom- 
ise had forborne to prosecute the case thus com- 
menced. ' The court held that the previous action 
could not have been maintained, and in the 
opinion Chief Justice Tindal said: ‘‘In order to 
constitute a binding promise, the plaintiff must 
show a good consideration,—something bene- 
ficial to the defendant, or detrimental to the 
plaintiff. Detrimental to the plaintiff it cannot 
be, if he has no cause of action; and beneficial to 
the defendant it cannot be, for, in contemplation 
of law, the defense, upon such an admitted state 
of facts, must be successful.”’ 

In the case of Graham v. Johnson, L. R. 8 Eq. 
36, the defendant held a bond executed by the 
plaintiff, which the latter was entitled to have 
canceled as being voluntary. At the plaintiff’s 
request the defendant forbore suit on the bond, 
the plaintiff agreeing to pay from an expected 
inheritance. It was held, nevertheless, that the 
plaintiff was entitled to a decree of cancellation, 
and that the promise to pay the defendant was 
not binding. Lord Romilly, M. R., in rendering 
the opinion, said: ‘*The question I bave to con- 
sider is whether, assuming, as I must assume, 
that the plaintiff when he made the promise was 
ignorant that the court of chancery would re- 
strain an action on the bond without requiring 
him to pay off what had been paid by Barlow to 
the obligee, his promise, made in consideration 
of Barlow’s forbearance to sue, is binding on aim. 
I think it is not.’’ And, following, the court ex- 
pressly held that, because the action could not 
have been maintained, the agreement to forbear 
would not be a consideration for a promise of the 
defendant to pay. 

We have examined the case of Callisher v. Bis- 
choffsheim, L. R. 5 Q. B. 449, and Ockford v. 
Barellis, 25 Law T. (N.S.) 504, which are some- 
times quoted as antagonizing, though they do 
not overrule, Wade vy. Simeon, supra, and Graham 
v. Johnson, supra. They were considered and 





decided as cases of compromise, and are clearly 
distinguishable from the case at bar. 

In Bank v. Coleord, 15 N. H.119, the court held 
that forbearance to sue is not a good considera- 
tion for a promise where there is no debt in ex- 
istence. 

In Gould v. Armstrong, supra, the court held: 
“A promise to forbear from prosecuting a suit 
which could not be maintained would, of course, 
be without consideration, and so not binding.” 

In Chit. Cont., supra, the rule is laid down that, 
in order to render the agreement to forbear and 
the forbearance of a claim a sufficient considera- 
tion for a new promise, it is essential that the de- 
mand forborne should be sustainable at law or in 
equity, and the consideration will fail if the de- 
mand is without foundation. 

In Haynes v. Thom, supra, the court held: ‘A 
promissory note, given to discharge a merely 
supposed liability, or to avoid an ideal danger, 
which has no foundation in fact or in law, is 
without consideration.’’ And in the same case 
the court said: ‘If the note was given undera 
misapprehension of the defendant’s liability, and 
with no valid consideration passing between the 
parties, he is not bound to pay it. An ideal 
danger, which has no foundation tn fact or in 
law, can form no consideration for a note.” 

In Appeal of Lukens, supra, the Supreme Court 
of Pennsylvania held: ‘Abandonment of legal 
proceedings, which are without merit, isno con- 
sideration for the revocation of a valid and bind- 
ing contract.” 

The caseof Prout v. Fire Dist., 154 Mass. 450, 
28 N. E. Rep. 679, was purely one of compro- 
mise. The court said: ‘The plaintiff’s claim, 
whether on a final determination it might or 
might not be found to be valid, was sufficiently 
substantial to furnish a good consideration for 
the promise.”’ In the same opinion occurs. the 
following: ‘The case of Palfrey v. Railroad Co., 
4 Allen, 55 is to be distinguished on the ground 
that there it was plain that the plaintiff had no 
real claim to be compromised, and Wade v. 
Simeon, 2 C. B. 548, rests on the same ground.” 

In Robinson v. Jewett, supra, it was decided 
that the performance of an act which the party 
is under a legal obligation to perform cannot con- 
stitute a consideration for a new promise. 

In Moon v. Martin, 122 Ind. 211, 23 N. E. Rep. 
668, the court sustained a compromise of a suit 
actually commenced, and held that the discontin- 
uance of the suit was a sufficient consideration 
for a promise to pay money. Butin the same 
case the court held: ‘A promise to give some- 
thing for the compromise of a claim, about which 
there is merely a dispute and controversy, and 
for which there is no legal foundation whatever, 
is not sufficient to sustain a suit at law. Jarvis v. 
Sutton, 3 Ind. 289; Mortgage Co. v. Henderson, 
111 Ind. 24,12 N. E. Rep. 88, and cases cited. 
Emery v. Royal, 117 Ind. 290, 20 N. E. Rep. 150, 
and cases cited.” 

In Cline v. Templeton, supra, the court said: 
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‘It is laid down, both in Parsons on Contracts 
and in Chitty on Contracts, that an agreement to 
forbear to prosecute a claim which is wholly and 
certainly unsustainable at law or in equity is no 
consideration for a promise. * * * This proposi- 
tion appears to be so well established that further 
citation of authorities seems to us unnecessary.”’ 

In Schroeder v. Fink, supra, defendant’s father 
died owing plaintiff, and the latter threatened 
suit. In consideration of his forbearance, de- 
fendants gave their note in compromise of the 
claim. The estate of deceased was insolvent, and 
plaintiff could have no action against defendants. 
In the action upon the new note the court said: 
‘There was no consideration for the new prom- 
ise. * * * Defendants could not be held liable 
to pay.” 

In Gunning v. Royal, supra, it was held that 
‘the existence of a dispute or controversy be- 
tween parties is not a sufficient consideration to 
support a promise to pay [money in settlement of 
it, where no valid demand for anything whatever 
exists in favor of the promisee.”’ 

In Davisson vy. Ford, supra the syllabus reads: 
‘* * * Tf there is no foundation for such 
claim of liability, then the promise made to settle 
this assumed liability has no sufficient considera- 
tion to sustain it, and no suit can be based on 
such promise." And at page 627 the court said: 
-**-But, to make such consideration good, it is not 
only necessary that the dispute should be one in 
which one party sets up that there was a liability 
on the other, but if it be assumed that such lia- 
bility exists, when in fact or law there is no foun- 
dation for such liability, a promise made by the 
party who is thus claimed to be liable, but who 
clearly is not liable, either in law or equity, 
would be a promise made on no valuable or suffi- 
cient consideration, and it could not be enforced 
by suit.” ‘*As the consideration must have some 
value and reality, the assumption of a supposed 
danger or liability, which has no foundation in 
law or in fact, is not a valuable or sufficient con- 
sideration, nor is the performence of that which 
the party was under a previous valid legalobliga- 
tion todo; and where one, through mistake of 
the law acknowledges himself under an obliga- 
tion which the law does not impose, he is not 
bound by such promise.*’ 1 Pars. Cont. 437, 439, 
and cases cited. See, also, Warder v. Tucker, 
supra. 

Now, in the case at bar, the bank did not sti- 
pulate to refrain from doing any act which it had 
a legal right todo. Mrs. Price, supposing her- 
self liable to pay the judgment rendered in 7,907, 
agreed to turn over to the bahk the insurance 
policy in controversy in this case, with the under- 
standing that the proceeds of such policy should 
be applied by the bank in satisfaction of sucb ex- 
tinguished judgment. As the judgment itself had 
no legal existence, the funds could not have been 
so applied, and it is certain that she did acknow- 
ledge herself ‘‘under no obligation which the law 
does not impose,’’ for which reason she “‘is not 





bound by such promise.’’ For these reasons the 
judgment of the district court will be reversed, 
and the case remanded, with directions to enter 
judgment in the court below in favor of Eliza J. 
Price and against the defendant, the First 
National Bank of Atchison, Kansas, in accord- 
ance with this opinion. All the justices concur- 
ring. 


Note.—Recent Cases on the Validity as a Valu- 
able Consideration to Support a Contract of an 
Agreement to Forbear.—Forbearance is a valuable 
consideration to support a contract whenever there is 
a legal or doubtful right in the claimant which is en- 
forceable at the time of the agreement, but which he 
agrees to forbear. For instance a promise in writing 
to pay the debt of another, in consideration of for- 
bearance to sue is founded on sufficient considera- 
tion and is valid in law. But if the creditor has not 
the legal right to sue at any time during which he 
promises to forbear suit, the promise to pay in cor 
sideration of such forbearance is without considera- 
tion, and consequently void. Martin v. Black, 20 Ala. 
809. It is no objection to the validity of the defend- 
ant’s agreement that there was no particular time 
specified as the period of forbearance. The law pre- 
sumes that it shall be fora reasonable time. Hakes 
v. Hotcbkiss, 23 Vt. 231; Moore v. Kenney, 83 Me. 80; 
Strong v. Sheffield, 144 N. Y. 392; Howev. Taggart, 
133 Mass. 284. It must be borne in mind, however, 
that a promise of forbearance, in order to constitute 
a sufficient consideration for a promise must be fora 
reasonable time. A “short time,” for instance, would 
not be a good consideration as the promisor might 
bring suit in an hour after the promise was made. 
Gates v. Hackethal, 57 Ill. 534. 

The exact limits of this subject will be suggested 
by the following carefully selected cases. We shall 
confine the citation of authorities, however, to cases 
involving the forbearance of legal remedies. For in- 
stance, forbearance to eject a tenant at will for non- 
payment of rent is a good consideration toa guaran- 
tor of pastand future rent. Vinal v. Richardson, 95 
Mass. 521. A agreed to pay what he owed to B, and 
also the debt of another, the money to be sent by ex- 
press within a week. Bagreedto wait for a week. 
Held, that B’s promise was upon a good consideration, 
and that a suit brought by him was prematurely 
brought. Leslie v. Conway, 59 Cal. 442; Morgan v. 
Bank, 44 Ill. App. 582. There must of course be an 
agreement te ferbear, not a mere forbearanee. Thus 
a mere forbearance by a creditor of a deceased per- 
son to pursue his claim against the estate, there be- 
ing no agreement on his part to that effect, is not a 
sufficient consideration to support a promise by the 
widow of deceased to pay the claim. Shadburne v. 
Daly, 76 Cal. 355. When acreditor, as surety of an 
insolvent debtor, having in his hands property of the 
debtor, which he desires to retain or have applied on 
his claim, promises another creditor that, if he will 
not institute legal proceedings against the common 
debtor, he will pay the debt, the promise is founded 
on a sufficient consideration and,if accepted, will 
constitute a valid contract. Mathews vy. Seaver, 34 
Neb. 592. Forbearance of execution on a judgment 
is asufficient consideration for the surrender ofa 
right of action for an alleged breach of contract. Old- 
ham v. Kirchner, 79 N. C. 106. A promise by a third 
mortgagee to forbear foreclosing is sufficient to sup- 
port a promise by a second mortgagee to keep the in- 
terest on all senior mortgages paid. Burke y. Dillon, 
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92 Iowa, 557. Where in consideration of the holder 
of a junior trust deed agreeing to pay the interest on 
a prior trust deed, the holder of the latter agrees not 
to foreclose until the junior incumbrancer has had 
time to sell of certain nursery stock on the premises 
in the ordinary course of business, the forbearance 
will be construed to be for a reasonable time, and 
will support the contract. Chiles v. Wallace, 83 Mo. 
84. One who has made a contract in consideration 
that another will forbear to enforce a legal right 
which he is pursuing cannot have relief from his 
contract en the ground that the motives of the second 
person in pursuing his right were blameworthy. Ben- 
Ler vy. Van Norden, 27 La. Ann. 473. 


We now note the exception announced in the prin- 
cipal case that an agreementto forbear from doing 
what one has no legal right to do ora promise to do 
what one is already under legal obligation to do, is 
not a valuable consideration to support a contract to 
do something in return. For instance, an agreement 
not to sue on a note, which is due, in consideration 
of the payment at the end of each year of interest not 
exceeding the rate provided for by the note, is with- 
out consideration. Holmes v. Boyd, 90 Ind. 382. A 
cont: act between a city contractor, for the construc- 
tion of a sewer ina street, and a railway company 
having aright of way over the street, that the con- 
tractor will pay the company for supporting its tracks 
while he builds the sewer is without consideration 
and void, since the railroad right of way is subject to 
the paramout right of the city to build the sewer, 
anditis incumbent on the company to protect its 
own tracks. Kansas City, etc. Ry. Co. v. Morley, 45 
Mo. App. 304. A promise made by the owner of prop- 
erty in order to obtain possession thereof from one 
wrongfully withholding itis without consideration, 
though the party withho.ding it did not know of the 
ownership. Fink v. Smith, 170 Pa. St. 124. The court 
in this case said: “A promise made by the owner to 
obtain possession of his goods which at the time are 
wrongfully withheld from him, is without considera- 
tion. The learned judge below, however, assumes 
that there is no evidence that Fink knew the prop- 
erty to belong to Smith, and therefore the contract 
should be treated as a compromise of doubtful litiga- 
tion, which is a good consideration to support a con- 
tract. But the error in this view is, that Fink’s 
wrongful possession did not depend on what he 
knew, but on the fact, was it Smith’s property? Had 
he demanded it from him who wrongfully detained 
it? If these were the facts, and they are not denied. 
then, there was no consideration for Smith’s promise, 
for no benefit passed to Smith, and Fink sustained no 
loss by the contract; to hold that the abandonment of 
a wholly wrongful detention of another’s property 
can form the basis of a compromise contract with the 
owner is direct encouragement to the commission of 
wrong for profit, and for this very reason the law 
holds the contract to be without consideration.”” An 
agreement by cestui que trust to pay the trustee com- 
missions on the income received and paid out by him, 
by which no duties‘are imposed on the trustee other 
than such as he is bound to perform by virtue of his 
office, is without consideration. Wildey v. Robinson, 
85 Hun, 362. A contract between the guardian of an 
insane husband and the wife that the latter shall care 
forthe husband and receive a certain sum for her 
services, is without consideration and void. She 
owes the services independently of contract. Grant 
v. Green, 41 Iowa, 88. A parol contract by which a 
father agreed to convey to his infant son certain 





land if the son would remain with the father aud as- 
sist him until the son’s marriage, was not without 
consideration or obligation on the father because of 
the minority of the son. Lafollett v. Kyle, 51 Ind. 
446. Where defendants had contracted to store and 
care for the property in controversy for one year and 
had agreed to deliver the same on demand to plaint- 
iff, without claiming a lien thereon, a further agree- 
ment to so store and care for such property for a lien 
for such services is without consideration. Esterly 
Machine Co. v. Pringle, 41 Neb. 265. Where a party 
gave toaconstable his written obligation to pay a 
sum of money, the mere consideration of which was 
the forbearance on the part of the officer from levying 
a writ of attachment on the property of a third per- 
son, and the evidence showed that there was no in- 
tention on the part of the officer to make the levy, 
the property being exempt from execution, it was 
held that the contract was void. Hennesey v. Hill, 
52 Ill. 281. An agreement by a debtor not to go into 
bankruptcy and thereby be discharged from a certain 
debt, or at least imperil its collection, furnishes a 
sufficient consideration to support a contract by the 
creditor to take less for the debt than the full amount 
thereof. Dawson v. Beall, 68 Ga. 328. 

Cases on this subject might be cited ad injinitum, 
but while they all evidence a wide diversity of facts, 
yet they all come within the principles announced in 
the cases already cited. If one has aright which he 
can legally enforce, his forbearance toenforce it is 
a valuable consideration to support acontract. There 
must of course be the agreement to forbear and the 
right of the promisor must be clear and free from 
doubt; but in every such ease, whatever may be the 
statement of facts, the agreement to forbear will sup- 
port a contract. 








JETSAM AND FLOTSAM. 


SEMI-ANNUAL BANKRUPTCY REPORT. 

There is, perhaps, no better barometer of business 
conditions prevailing throughout the United States 
than disclosed in the reports of the practical opera- 
tion of the bankruptcy law, made by the referees 
and clerks of the federal courts. The summary of 
the semi annual reports of this business for the 
period ending March 31, 1901, recently submitted to 
the attorney general by E. C. Brandenburg, the well- 
known author and expert, in charge of bankruptcy 
matters in the department of justice, discloses some 
interesting facts. It appears that during this period 
9,516 voluntary petitions were filed, as against 8,000 
for the preceding six months, 12,120 for the six 
months ending March 31, 1900, 10,124 for the six 
months ending September 30, 1899, and 9,052 for the 
six months ending March 31, 1899, thus showing no 
appreciable variation from the average number of 
petitions filed since the law went into operation, 
though it is over 2,600 less than for the correspond- 
ing period of last year. The report shows further- 
more that a large percentage of those taking advan- 
tage of the voluntary feature of the law are old in- 
solvents, who are seeking this means of resuscitating 
themselves in the business world, though it is practi- 
cally impossible to definitely state the exact pumber. 
Mr. Brandenburg, by reason of his intimate relations 
with the subject has keptin close touch with the 
business interests, and states that it may be safely 
said that with one or two exceptions, for which con- 
gress will doubtless make provision at an early date, 
the lawis meeting with almost universal approba- 
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tion. As time passes its superiority over many of the 
State insolvency and assignment laws in reducing the 
expense of administration toa minimum, with the 
resultant of maximum dividends, together with the 
disappearance of preferences, either through legal 
proceedings or fraud, is redounding to the advantage 
ofthe business world. Nearly every feature of any 
consequence in the law has now been interpreted by 
the federal courts throughout the country, while the 
United States Supreme Court has passed upon sev- 
eral fundamental questions, thus placing congress in 
a position to act advisedly upon the question of 
amendments when suggested to that body at its com- 
ing session. The experience gained fby the com- 
mercial interests under the present law has afforded 
a keener insight into its practical advantages than 
was expected or could have been anticipated, and 
while the existence of the present law is no guaranty 
against fraud, or that the dishonest debtor will not 
endeavor to use its machinery to his advantage, and 
to the detriment of the creditor whenever possible, 
yet the opportunities under the various State assign- 
ment and insolvency laws were so much greater and 
the frauds frequently so much more flagrant, that 
the federal law has come to be looked upon as one of 
the most beneficent and advantageous to the business 
world that has been placed upon our statute books 
for many years. 

Mr. Brandenburg adds, that as a rule the number 
of petitions in bankruptcy vary with the States hay- 
ing the greatest population and amount of business. 
Thus the States owing the greatest number of volun- 
tary petitions filed during the last six months are: 
Illinois 1,312, New York 1,263, Massachusetts 1,000, 
Iowa 460, Ohio 439, and Alabama 422; while the 
lowest number are shown in the State of Nevada 
where none were filed. Arizona and Hawaii 2 each, 
Delaware 5, New Mexico8 and Idahol0. Of the in- 
voluntary petitions the greatest number were filed in 
the following States: New York 230, Pennsylvania 
132, Illinois 70, Massachusetts 52, Kentucky 50, and 
Georgia and Texas 48 each; while in the States of 
Kansas and Nevada no petitions were filed, and in 
Hawaii and New Mexico 1 each, and Delaware, In! 
dian Territory, North Dakota and Oregon 2 each. 








BOOE REVIEWS. 
AMERICAN DIGEST. 

Vol. 1900 B of the American Digest covering the 
period from April Ist to September 30, 1900, has just 
come to our attention. The change from one volume 
to two volumes a year of this publication was made 
in 1899 because of the extremely unwieldy size into 
which they were growing. The semi-annual volume, 
however, is fast approaching the same size of the an- 
nual volumes of a few yearsago. This certainly 
speaks ‘volumes’? for the marvelous increase 
of litigation in the United States, and furnishes a 
final argument against the oft repeated assertion that 
litigation is decreasing and the legalj business 
generally in a decadent state. Nowhere in the world 
is the profession of the law more profitable than in 
the United States, and no better evidence of that 
prosperity can be found than in the fact that sucha 
splendidly edited and expensive volume as the 
American Digest can be published twice a year and 
furnished to the Bar at the low price of $6.00 per vol- 
ume and still leave a substantial profit to the pub- 
lisher. Inno other country in the world have the 
members of the legal profession access to such an 
accurate, complete and uniform classification of cur- 
rent opinions of courts of last resort asis furnished 





by the West Publishing Company in the prepara- 
tion of this digest. The Century edition of the 
American Digest with its annual continuations 
are undoubtedly the most valuable tools of the 
American lawyer. Published by the West Publish- 
ing Company, St. Paul, Minn. 





BOOKS RECEIVED. 


The Tax Law of the State of New York, being L, 
1896, ch. 908, entitled ‘An Actin Relation to Tax- 
ation, Constituting ch. 24, of the General Laws,”’ 
with Amendments of 1897, 1898, 1899, 1900 and 
1901. Annotated with all the decisions since the 
passage of such Act to and including Vol. 166 N. 
Y. 494, 59 App. Div. 288, and 34 Mise. 432. With 
forms for lawyers, assessors, collectors and other 
oflicers. By H. Noyes Greene, of the Troy Bar, 
with a chapter on the powers and duties of asses- 
sors, by J. Newton Fiero, Counsel for the State 
Board of Tax Commissioners; author of ‘‘Special 
Actions and Special Proceedings.” Second Edi- 
tion. Albany, N. Y. Matthew Bender, 1901. 
Sheep, -pp. 349. Price, $3.00. Review will fol- 
low. 

The American State Reports, containing the cases of 
general value and authority subsequent to those 
contained in the ‘‘American Decisions” and the 
‘“*American Reports,’”’ derided in the courts of 
last resort of the several States. Selected, re- 
ported, and annotated, by A.C. Freeman, and 
the associate editors of the ‘“‘American De- 
cisions.”” Vol. 78. San Francisco. Bancroft- 
Whitney Company, Law Publishers and Law 
Booksellers, 190). 

The Civil Service Law of the State of New York. A 
treatise upon the law as to appointments to 
office, removals from office, and tenure in office, 
as embodied in the New York Civil Service Law 
and the “Veteran” Laws, with citations to all ad- 
judicated cases in New York, and Copious Refer- 
ences to Analogous Statutes and to Decisions by 
the Federal Courts, and Courts of other States, 
and containing the New York State Civil Service 
Rules and Classification. By William Miller Col- 
lier, President of the New York State Civil Ser- 
vice Commission; author of ‘Collier on Bank- 
ruptcy;” editor of **The American Bankruptcy 
Reports,” ete. Albany, N. Y. Matthew Bender 
1901. Buckram, pp. 440, price $4.50. Review will 
follow. 
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1. ACCOUNTS — Payment — Application.—Where a 
debtor makes a payment on an account of several 
items, he is entitled to have the payment credited on 
such items as he directs.—CRAWFORD Vv. PANCOAST, 
Tex ,62S. W. Rep. 559. 
2. ATTORNEY AND CLIENT — Contingent Fee.—Where 
M, against whom judgment had been rendered for the 
recovery of land, employed attorneys to regain the 
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land for him, agreeing to pay them $200 for their serv- 
ices, but stipulating that they were to receive nothing 
unless they regained the land for him, and placed in 
their hands a refunding bond by which C was obligated 
to him for the loss of the land, the attorneys having 
procured C to purchase the land and convey it to M in 
discharge of his obligation, the contingency has hap- 
pened upon which the attorneys were to be entitled to 
the stipulated fee.—MCINTOSH V. BAcH, Ky., 62S. W. 
Rep. 515. 

3. BArL—Amount of Bond.—A bail bond inthe sum 
of $600 is not excessive in a prosecution for assault 
with intent to commit rape.—EX PARTE SCOTT, Tex., 
62S. W. Rep. 568. 

4. BANKS AND BANKING — Insolvent National Bank— 
Stockholder’s Liability.—Where, on an issue as to 
whether defendant was liable asa stockholder of an 
insolvent national bank, it appears from an agreed 
statement as to what the bank books and reports 
show that, at the time the four shgres in question pur- 
ported to have been transferred to him by the presi- 
dent, the latter’s stock was all pledged, it must be 
held that defendant acquired no stock, and never in 
reality became a legal shareholder, and hence is not 
subject toa shareholder’s liabilities.—BoURT v. RICH- 
MOND,U.S.D.C., PD. (Vt.\. 107 Fed. Rep. 387. 


5. BENEFIT INSURANCK—Right of Action.—Where a 
beneficiary in a fraternal insurance organization is 
denied the remedy by appeal provided for by the as- 
sociation, he may maintain a suit at law.—ROsE Vv. 
SUPREME COURT, ORDER OF PATRICIANS, Mich., 85 N. 
W. Rep. 1073. 

6. BILLS AND NOTES — Joint and Several Liability.— 
Where a note, worded inthe singular, was signed by 
H, and by thefirm of G&H,aud byG, a suit on it 
against G only was not objectionable because H was 
not joined asa party,sincethe obligation was joint 
and several.—Dow Law BanNK V. GODFREY, Mich., 85 
N. W. Rep. 1075. 


7. BonpDs—Power of Township to Issue.—Under 
Laws Kan, 1886, p. 123, relating to the organization of 
new counties, which provided that no bonds of any 
kind should be issued by any county organized there- 
under, or by any subdivision thereof, within one year 
after such organization, and which was amended by 
Laws 1887, p. 186,80 as to read that “‘no bonds shall be 
voted for and issued by any county or township within 
one year after the organization of such new county 
under the provisions of this act,” a township had no 
power to vote upon the issuance of bonds within a 
year after the organization of the county, and rail- 
road aid bonds issued pursuant toa vote at an election 
held within a year after the organization of the county 
are void, although not issued until after the expira- 
tion of such year, and, where the date of the election 
appears upon their face, all purchasers are chargeable 
with notice of their invalidity.—SaGk Vv. FarRGo TP., U. 
8. C. C. of App., Eighth Circuit, 107 Fed. Rep. 388. 


8. BUILDING AND LOAN ASSOCIATIONS—Mortgages— 
Parol Testimony.—Where a landowner bought stock 
in a building and loan association, and pledged the 
same for a loap secured by a mortgage on real estate, 
which contained no provision forthe release of the 
mortgagor on the sale of part of the property and as- 
sumption of the mortgage by the purchaser, evidence 
of prior negotiations between the mortgagor and an 
agent ofthe association that on such sale and assump- 
tion the mortgagor should be released from liability 
to the association, was inadmissible in an action to 
foreclose the mortgage on property so sold, in the ab 
sence of fraud or mistake, as tending to vary the 
terms of a written contract by parol.—PEOPLE’s 
BupG., LOAN & Sav. ASSN. V. GHIO, Tex., 628. W. Rep. 
560. ‘ 

9. COMBINATIONS—Conspiracy.—An agreement be- 
tween several independent concerns, each puklishing 
a newspaper and furnishing thereby means for adver- 
tising, to compel a fourth person engaged in like busi- 





ness to reduce his rates for advertising or lose cus- 
tomers, Indicates a malicious purpose to injure the 
business ofthe latter within the meaning of section 
4466a, Rev. St. 1898.—STATE V. HUEGIN, Wis., 55 N. W. 
Rep. 1046. 

10. CONTRACTS — Breach — Measure of Damages.— 
Where a manufacturer of ice contracted to supply a 
local dealer ut a certain price for the season, but 
failed todo so,andthe dealer, after being supplied 
for some time by other parties, was finally compelled 
to abandon his business before the season closed, and 
the evidence showed the daily profit made while sup- 
plied by other parties, his profits were not so uncer- 
tain and remote as not to be recoverable in an action 
for breach of contract.—BORDER Ci1TY Ick & COAL Co, 
v. ADAMS, Ark., 628. W. Rep. 591. 

1l. CONTRACTS—Convict Labor.—Wbere, under a con- 
tract between defendants and the warden of the State 
prison by which the warden was to furnish them with 
the labor of 3.0 convicts at a stated price per day, the 
plaintiff, while a convict, was required by the warden 
to work for defendants, and they paid the State the 
contract price for his labor, after plaintiff’s discharge 
from prison he cannot recover the Value of his work 
from defendants, even if his commitment to prison 
was void, since be had no contract relations, express 
or implied, with them:.—THOMPSON Vv. BRONK, Mich., 
85 N. W. Rep. 1084. 

12, CONTRACT—Recovery for Partial Performance.— 
Where a contractor agreed to decorate the walls, ceil- 
ing, and woodwork of a room, and equip it with furni- 
ture, atthe agreed price of $5,200, defects in the wood- 
work which afterwards develop, and which are shown 
to becompletely remediable at acost not to exceed 
$500, should not preclude a recovery of the contract 
price, less a deduction of that amount, as the defects 
do not reach the entire consideration; substantial per- 
formance of the contract in all other particulars being 
shown.—PHILIP Hiss Co. v. Pitcairn, U. 8. C.C., W. 
D. (Pa.), 107 Fed. Rep. 425. 

13. CONTRACTS — Rental of Personal Property.— 
Where defendant contracted to pay plaintiff three- 
quarters of a cent per pound per month for the use of 
chain belonging to a wrecking apparatus from the 
time the chain was taken until it was returned, and 
the contract further provided that allthe apparatus 
should be returned by acertain date, defendant was 
liable for the stipulated rental untilthe property was 
returned, and not merely for rent to the time fixed for 
return, and damages for the failure to return at that 
time.—MCMoRRAN V. HALL, Mich., 85 N. W. Rep. 1108. 


14. CONTRACT—Tender of Performance.—An instruc- 
tion that, inasmuch as a builder was prevented from 
going on with his contract, he was entitled to recover 
for what he had done, if his tender of performance by 
the correction of defects was made in good faith, was 
not incorrect because the tender may have been made 
on condition that sums claimed to be due should first 
be paid,and no reference was made thereto, as the 
condition was a circumstance to be considered by the 
jury with others in determining whether the tender 
wus madein good faith.—Cass COUNTY Vv. GIBSON, U. 
8. C. C. of App., Sixth Circuit, 107 Fed. Rep. 363. 


15. CONTRIBUTORY NEGLIGENCE—Evidence.—Plaint- 
iff, driving on a load of hay, turned onto a street used 
by an electric railway company, and passed upon the 
track without looking, and was struck by acar com- 
ing up from behind, and was injured. Held,that he 
was guilty of contributory negligence if the car was in 
sight and could have been seen when he turned upon 
the track.—MCCLELLAN v. CHIPPEWA VAL. ELEC. Rr. 
Co., Wis.,85 N. W. Rep. 1018. 

16. CORPORATIONS — Assignment of Note to Presi- 
dent.—The assignment by a corporation of a note to 
its president is valid, if made to reimburse the as- 
signee for money advanced forthe corporation, and 
if the corporation was solvent; and, there being testi- 
mony tending to establish each of these facts, the 

















14 CENTRAL LAW JOURNAL. 


No. 1 








question was forthe jury.—BLAaKE V. Ray, Ky., 628. 
W. Rep. 521. 

17. CORPORATIONS — Promoters — Secret Profits.— 
Promoters of acorporation, who become stockholders 
therein, assume a trust relationto the company and 
the other stockholders, which binds them to act openly 
and in good faith in all matters connected with its 
organization, and.the acquiring of the property nec- 
essary for the transaction of the business for which it 
is organized, and they will not be permitted to make a 
secret profit on the sale of such property to the corpo- 
ration, at least when by making themselves officers 
and directors in the initial organization they control 
the corporation, and assumeto actin its behalf in 
making the purchase.—YEISER V. UNITED STATES 
BoarRD & PAPER Co., U.S. C. C. of App., Sixth Circuit, 
107 Fed. Rep. 340. 

18. CRIMINAL EVIDENCE — Acts of Co-Conspirators.— 
Under an indictment for grand larceny against several 
persons jointly, alleging that the offense was com- 
mitted by stealing tobacco pursuant to aconspiracy, 
upon the trial of one of the defendants evidence as to 
sales oftobacco made by a co-defendant was not ad- 
missible in the absence of evidence tending to estab- 
lish the alleged conspiracy.—STOVALL Vv. COMMON- 
WEALTH, Ky., 628. W. Rep. 536. 

19. CRIMINAL LAW—Burglary—Attempt.— Defendant 
knocked at the door of the house of prcsecutrix, and 
asked to be let in, and told her that it would be better 
for herif she did so, but she refused, and opened a 
back door, and ran toa neighbor’s, and on returning 
with the neighbor they found the defendant, who, 
having entered through such open door, was coming 
out ofthe house. Held not sufficient to warrant a 
conviction for attempted burglary under Ten. Code, 
art. 850, defining an attempt to commit burglary as an 
endeavor to accomplish the crime carried beyond 
mere preparation, but falling short of the ultimate de- 
signin any particular.—FONVILLE V. STATE, Tex., 62 
8. W. Rep. 572. 


20. CRIMINAL Law—Homicide—Provoking Difficulty. 
—Where the only evidence as to the beginning of the 
difficulty in which defendant killed deceased was 
that, while deceased was standing at the bar in de- 
fendant’s saloon, defendant entered with a gun in his 
hand, and passed by deceased to a door opposite, and 
remarked, ‘Boys, here is a gun S left with me for J. 
It is Sunday, and the doors ought to beclosed,” and 
deceased turned,saying, ‘‘There is the son ofa Ps 
whereupon the shooting began, it was error to give in- 
structions on ‘‘provoking the difficulty,” since the at- 
tack, whether by deceased or by defendant, was with- 
out provocation.—WHITE V. STATE, Tex., 628. W. Rep. 
575. 

21. CRIMINAL Law—lIntoxicating Liquors—Local Op- 
tion.— Where whisky consigned to defendant C. O, D. 
was in the express office, and he received money from 
certain witnesses with which he paid for the whisky, 
which he gave to such witnesses, it was not error for 
the court to instruct that, if defendant received the 
money with the understanding that the witnesses 
were to have the whisky, the transaction constituted 
a sale.—TREADAWAY V. STATE, Tex., 628. W. Rep. 574. 


22. CRIMINAL Law—Malicious Mischief—Indictment. 
—An indictment charging that defendant did, in a cer- 
tain county and State, unlawfully and willfully injure 
and deface a public building, to-wit, Rose School 
House, a public building of E county, and held for 
publ c use, is sufficient to support a prosecution for 
injuring and defacing a public building.— MITCHELL 
v. STaTK, Tex., 62 8. W. Rep. 572. 

23. CRIMINAL Law—Seduction.—Evidence that prose- 
cutrix was a young woman of chaste character prior 
to her seduction; that defendant often visited her, 
and made extravagant professions of affection, by 
which he finally gained her consent to marry him, 
and that be admitted that he wrote her letters intro. 
duced in evidence, containing amorous passages, and 








that after she promised to marry him he began to ply 
his arts to seduce the prosecutrix; and that she gave 
birth to twins born out of wedlock,—was sufficient to 
sustain a conviction for seductiop.—STATE V. FISHER, 
Mo., 628. W. Rep. 690. 

24. DktED—Description of Property.—A deed describ- 
ing the land conveyed as adjoining “the toll-gate 
property” cannot be construed as including the toll- 
gate property.—PATTERSON v. LEXINGTON, N. &D. 
TURNPIKE ROaD Co., Ky., 62S. W. Rep. 529. 

25. DeEED—Patent—Mandamus.—A writ of mandamus 
willnot be awarded to compel the commissioner of 
the general land office to issue a patent, where there 
is an adverse claimant to the land, who is not a party 
tothe proceeding.—CHAPPELL v. ROGAN, Tex., 628. 
W. Rep. 539. 

26. DEEDS—Undue Influence—Evidence.— A mother 
deeded certain landtoason by a second murriuge, 
and 13 years thereafter a daugbter by the first mar- 
riage sued to set asidethe deed as procured by undue 
influence. It appeared that several years prior tothe 
giving of the deed an estrangement had arisen be- 
tween the mother and daughter, and there was evi- 
dence that the parties had never become reconciled, 
and that the mother had stated that notwithstanding 
the deed she had done more for the daughter than she 
could forthe son, andthere was no evidence to dis- 
prove such statement, nor was there any evidence 
showing undue influence on the part of the son. Held, 
that complainant’s suit had no merit.—RIDLEY Vv. 
CHRISMAN, Tenn., 62S. W. Rep. 661. 

27. EVIDENCE—Burning of Property by Insured.— In 
an action on a policy, where defendant claimed that 
plaintiff had hired a person to burn the insured house, 
evidence that no one had been indicted for burning 
the house was not admissible.—LIVERPOOL & L. &G. 
Ins. Co. v. JOY, Tex., 628. W. Rep. 546. 


28. EVIDENCE—Certificate of Notary.— Section 2635, 
Comp. Laws, providing that the certificate of a notary 
public of official acts done by him shall not be evi- 
dence of non-payment or non-acceptance in any case 
in which a defendant shal! annex to his plea an affida- 
vit denying the facts of having received such notice, 
excludes the admission of such certificate as second- 
ary evidence when the notary is dead.—SEXTON v. 
PERRIGO, Mich., 5 N. W. Rep. 1096. 


29. EXECUTION—Rights of Mortgagee.—Comp. Lawes, 
§ 4389, provides that, when mortgaged personalty is 
levied on before the property is taken, the officer 
must pay or tender the amount of the mortgage debt, 
ordeposit the amount with the county treasurer to 
the order of the mortgagee. An execution was levied 
on certain mertgaged property in possession ofthe 
mortgagee. The judgment creditor and the sheriff 
had full knowledge of the existence of the mortgage. 
No tender was mude ofthe amount due, and no de- 
posit was made with the county treasurer. Held, 
thatthe mortgagee was not estopped to claim such 
property, tothe extent of his mortgage lien, by de- 
livering to the sheriff a receipt for the property, con- 
ditioned that on default in redelivery he would pay 
the amount of the execution.— PLUNKETT V. HANSCHKA, 
8. Dak., 85 N. W. Rep. 1004. 


30. EXECUTORS AND ADMINISTRATORS — Survival of 
Cause of Action.-Though a cause of action for thedeath 
of an intestate, which survives to his administrator 
under the New Hampsbire statute (Pub.St.1901, ch. 191, 
§§ 8-12), is transitory, the survival is wholly where the 
right is, and local, and, the right to sue arising wholly 
in that State where the accident causing death oc- 
curred, it is not carried by the statuteto a Vern ont 
administrator of the decedent, endeavoring to sue de- 
fendant in the latter State.—Lron v. Boston & M. R. 
Co., U. 8. C. C., D. (Vt.), 107 Fed. Rep. 386. 

31. FRAUDULENT CONVEYANCES.—Where one joint 
maker of a note, believing the note paid by the other 
maker, before suit thereon conveyed an undivided 
interest in land which he had just inherited to his 
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wife, in payment of money which he had borrowed 
from her and promised to repay, and to securea 
homestead for her, such conveyance was not fraudu- 
lent as to the holder of such note, and should not be 
set aside at the suit of such creditor.—COLE Vv. COLB, 
Mich., 85 N. W. Rep. 1098. . 

32. FRAUDULENT CONVEYANCES—Deed to Wife. — De- 
fendant owned 160 acres of land, 40 of which was his 
homestead, another 40 was mortgaged for more than 
it was worth, and the remaining 80 he transferred to 
his wife without consideration. Inasuit by defend- 
ant’s mortgagee to set aside this transfer in orderto 
collect a deficiency judgment, it appeared that an exe- 
cution, issued against defendant shortly after the 
transfer, had been returned nulla bona, and, though 
defendant testified that at the time of the transfer he 
owned considerable personal property, he was unable 
to remember whether or not it was mortgaged. Held 
not to show the defendant was amply able to pay his 
debts, and had no creditors other than the plaintiff, 
so as to make the transfer to his wife valid.— GRUNER 
v. BROOKS, Mich., 85 N. W. Rep. 1085. 

83, FRAUDULENT CONVEYANCES—Mortgages.— Where 
a mortgage includes both real estate and personalty, 
and the mortgagee permits the mortgsegorto retaina 
portion ofthe personalty consumable inthe use, to 
sell and exchange the same at will, and to retain some 
ofitlong after default, and the mortgage gives no 
power of sale, except of certain of the personalty, it 
will be declared void as against judgment creditors of 
the mortgagor.—MORRIS V. CLARK, Tenn., 62 8. W. 
Rep. 673. 

34. GARNISHMENT—Equitable Contingent Contract.— 
Defendant and V entered into a contract to engage in 
the loan and real estate business forthree years, de- 
fendant to draw a salary of $100 per month until the 
termination of the contract, when he was to receive a 
certain per cent. of the profits of the business, pro- 
vided that there were any profits in excess of the sal- 
ary already drawn, aftercollecting allclaims. Held, 
that the fact that the defendant’s interest in the con- 
tract could not be reached by trustee process or ordi- 
nary garnishment proceedings, prior to the termina- 
tion of the contract, because defendant’s interest was 
contingent, did not entitle plaintiffs to maintain an 
action of equitable garnishment,fsince the unascer- 
tained profits of a contingent contract cannot be 
reached by equitable garnishment.—STEVENSON V. 
MCFARLAND, Mo., 628. W. Rep. 694. 


35. GUARANTORS—Extension of Time — Release of 
Guarantor.—A release of a guarantor ofarailroad 
construction company’s agreement to pay contract- 
orsfor their work, resulting from an extension of 
time for its completion without the guarantor’s as- 
sent, would not release the latter from liability for 
what had been done before the extension. — O’BRIEN 
Vv. CHAMPLAIN CONSTRUCTION Co., U.S. C. C., D. (Vt.), 
107 Fed. Rep. 338. 


36. GUARDIAN AND WARD—Compensation—Res Judi- 
cata.—Where certain compensation was alloweda 
guardian by the clerk of the county court, and was 
ratified and affirmed by the court, and subsequently 
such allowance was confirmed by the chancery court 
of another county on a petition by the guardian to re- 
move the guardianship to the latter county, the 
guardian could not thereafter be charged with such 
allowance in a suit by the ward toremovethe guard- 
ian, and charge him with the allowance, owing to 
breaches of duty.—TURNER V. TURNER, Tenn., 628. W, 
Rep. 607. 

37. HOMESTEAD—Change of Residence.— Where the 
owner of a homestead moved with his family to a dis- 
tant State, where he reniained more than three years, 
the finding of the trial court, on his positive testi- 
mony, that the removal was temporary, and without 
intent to abandon his homestead, should not be re- 
versed, though he registered and voted several times 
in such State, since the fact of voting is not conclu- 





sive on the question of residence.— MINNESOTA STONE- 
WARE CO. v. MCCROSSEN, Wis., 85 N. W. Rep. 101. 

388. HomicipE—Former Conviction—Second Indict- 
ment.—Under Const. art. 2, § 28, prohibiting a person 
from being twice placed in jeopardy for the same of- 
fense, but providing that a reversal ofa judgment of 
conviction for error of law shall not prevent a uew 
trial on a proper indictment, a prisoner convicted of 
murder in the second degree, under an indictment for 
first-degree murder, which judgment is reversed on 
appeal, may be retried under a second indictment, 
charging murder in the first degree. Such new trial 
for first-degree murder is nota violation of the four- 
teenth amendment of tbe United States constitution, 
requiring trial by due process of law, since the State 
has a right toimpose conditions for the granting of 
new trials.—STATE Vv. GODDARD, Mo., 628. W. Rep. 
697. 

39. HUSBAND AND WIFE—Deed—Right of Survivor- 
ship.—Under Ky. St. § 2148, providing that ‘if real es- 
tate be conveyed or devised to husband and wife, un- 
less a right of survivorship is expressly provided for, 
there shall be no mutual right tothe entirety by sur- 
vivorship between them, but they shall take as ten- 
ants in common, and the respective moieties shall be 
subject to the respective rights of the husband or wife 
as herein fixed, with all other incidents to such ten- 
ancy,” a deed conveying landto husband and wife, 
‘‘and upon their death” to others, ortothem “during 
their natural lives,” amounts to an express provision 
for the right of survivorship, within the exception of 
the statute, unless the presumption that such was the 
intention be rebutted by the terms of the deed.— 
MCALLISTER V. FOLDEN’S ASSIGNEE, Ky., 62 8. W. Rep. 
538. 

40. INFaNTS—Stepchildren—Support.—W here defend- 
ant moved on his wife’s farm, and used the products 
of itin the support of her children by a former mar- 
riage, and after the death of their mother the step- 
children sued defendant for railroad ties which he 
had sold off the land, it was error to refuse to allow 
defendant a counterclaim for the support and main- 
tenance of the stepchildren, since he assumed to sup- 
port them only with the aid of their means.—KEMP- 
SON V. Goss, Ark., 62S. W. Rep. 582. 


41, INSURANCE—Failure to Promptly Pay Loss—Con- 
stitutional Law. — Rev. Stat. Texas 1895, art. 3071, 
imposing ona “life or health insurance company” 
an additional liability for its failure to paya 
loss within the time specified, consisting of 12 
per cent. damages on its amount, and attorney’s 
fees for its collection, is not repugnant to the 
provisions of the federal constitution against 
taking property without due process of law, and 
guaranteeing all persons the equal protection of 
the law. Such article, however, has no appli- 
cation to accident insurance companies, whether 
they were a part of the res geste or not, and no predi- 
cate was needed for such evidence after proof of the 
conversation by defendants.—FIDELITY & CASUALTY 
Co. OF NEW YORK v. DorouGH, U.S.C. C.of App., 
Fifth Circuit, 107 Fed. Rep. 889. 


42. INTERNAL REVENUE STAMPS—Chattel Mortgage— 
Validity.—Where plaintiff, on taking a chattel mort- 
gage securing 12 notes, placed a United States revenue 
stamp on eacb note, but noneon the chattel mortgage, 
without intent to defraud the revenue, but with the 
belief that the stamps on the notes were sufficient, the 
mortgage was valid and binding upon the parties ina 
State court.—PLUNCKETT V. HaNSCHKA,S. Dak., 25 N. 
W. Rep. 1004. 

43. INTERPLEADER—Bill by Tenant.—A bill of inter- 
pleader by a tenant against his landlord is, in effect, a 
dispute of his landilord’s title, and hence should be 
dismissed.—WHITAKER Vv. WHITAKER, Tenn., 628. W. 
Rep. 664. 

44. INTOXICATING LIQUORS—Sales without J.icense— 
Retail.—Where, in a prosecution for retailing liquor 
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without having paid the special tax, defendant 
claimed that he sold 18 quart bottles at a time, deliver- 
ing it to the purchaser in less quantities as required 
by the purchaser, and receiving pay for the same, but 
there was no evidence that any specific 18 quarts of 
beer were set apart for the purchaser with the 
intent that the property therein should presently 
pass, defendant was guilty of retailing liquor, within 
Comp. Laws, § 5380, defining a retail dealer as one sel!- 
ing one dozen quart bottles or less at one time to any 
person or persons.—PEOPLE v. LUDERS, Mich., 85 N. 
W. Rep. 1081. 

45. JODGMENT—Execution—Bond of Indemnity.—A 
sheriff having an execution in his hands was notified 
by the attorney of the judgment debtors that the exe- 
cution was void, and not to levy, and such debtors 
executed a bond to indemnify the sheriff against loss 
or damage for failing to levy. The validity of the exe- 
cution depended on a new statute, which had not 
been construed by the court, and the sheriff was in 
honest doubt as to hisright tolevy. Held, thut taking 
the bond was not against public policy, nor in contra- 
vention of any statute, and, the sheriff's bondsmen 
having been compelled to pay the amount of the exe- 
cution, their assignee may recover on the bond of in- 
demnity.—Ray v. MCDEVITTr, Mich., 8 N. W. Rep. 
1087. 

46. JOUDGMENT—Matters Concluded by Decree. —A 
petition in intervention was filed ina railroad fore- 
closure suit setting up aclaim for rental of terminal 
property againstthe defendant accruing prior tothe 
appointment of receivers in the suit, on account of 
which the intervenor claimed a statutory landlord’s 
lien, and also that its claim constituted a preferential 
debt in equity entitled to priority over the debt of the 
mortgagee as a part of the necessary expenses of 
operating the road. Issue was joined on both of such 
claims, and on a hearing the petition was dismissed 
on the merits, and the decree of dismissal was affirmed 
onappeal. Subsequently the receiver having accu- 
mulated a fund in the registry of the court from the 
earnings of the road, the intervener filed an amended 
petition asserting its equitable right to preferential 
payment from suchfund. Held, that the former de- 
cree was conclusive against its right to maintain such 
petition, the claim made, as well as the right in which 
it was asserted, in the two petitions being identical, 
and one which, had it been sustained in the first pro- 
ceeding, would have been a charge upon the same 
fund when subsequently earned.—MANHATTAN TRUST 
Co. v. Trust Co. OF NORTH AMBRICA, U. 8. C. C. of 
App., Eighth Circuit, 107 Fed. Rep. 828. 

47. LANDLORD AND TENANT—Attornment—Action for 
Rent.—Plaintiff’s tenant leased the premises from de- 
fendant, who claimed them under leases made to him 
by acity which had obtained them at a tax sale; de- 
‘fendant agreeing to save the tenant harmless from 
any loss or damage on account of plaintiff’s claim for 
possession. The tenant assigned his claim for rent 
paid under such lease to plaintiff. Held, in an action 
by her for such rent, that it was error to direct a ver- 
dict in her favoron the ground that a tenant cannot 
make a valid attornment to a third person, since, as 
there was no stipulation in the lease as to taxes, they 
were payable by the landlord, and the tenant was en- 
titled to show that his landlord’s title has been extin- 
guished by sale for such taxes.—SHERMAN V. SPALD- 
ING, Mich., 85N. W. Rep. 1129. 

48. LARCENY OF MONEY--Sufiiciency of Indictment.— 
An indictment charging theft of $35 in money, of the 
value of $35, sufficiently describes the stolen property, 
though it does not state the denomination or charac- 
ter of the money stolen.—BELL V. STATE, Tex., 628. W. 
Rep. 567. 

49, LipgEL—Relevant Allegation in Pleading— Privi- 
lege.—An allegation, though false, by the defendant 
in a cross complaint ina divorce proceeding, that her 
husband had been cohabiting with the plaintiff,was an 
absolutely privileged statement, for which libel wil) 








not lie, since it was made in the due course of legal 
proceedings in a court of competent jurisdiction, and 
relevant to the issues therein.—JONES V. BROWNLEE, 
Mo.,61S. W. Rep. 795. 

50. Lirpz INSURANCE—Evidence.—The written decla- 
ration of the insured that the policy had not been de- 
livered to him, that he had not paid the premium, and 
that he desired it to be canceled, was admissible on 
the defense that there never was a binding contract.— 
ATKINS V. NEW YORK LIFE Ins. Co., Tex., 62S. W. 
Rep. 563. 

51. Lire INSURANCE—Insurable Interest—Brother.— 
A life insurance policy may be taken out for the 
benefit of a brother of the insured, and it is immater- 
ial what arrangements are made betweenthem forthe 
payment of premiums.—FIDELITY MUTUAL LIFES ASSN. 
v. JEFFORDS, U.S.C. C. of App., Fifth Circuit, 107 Fed. 
Rep. 402. 

52. LIFE INSURANCE — Misstatements and Conceal- 
ments— Effect of Good Faith.—Code, Ga. 1895, §2097, re- 
quires applications for life insurance to be made in 
the utmost good faith, and declares that representa- 
tions are considered as covenanted to be true, and 
that a variation by which the nature, extent, or 
character of the risk is changed will void the policy. 
Section 2099 declares that the failure to state a ma- 
terial fact, if not done fraudulently, does not avoid 
the policy, but the wilful concealment thereof, en- 
hancing the risk, will avoid it. Section 2101 avoids a 
policy for wilful misrepresentation as to any material 
inquiry made. Held, in view of this statute, that an 
untrue statement by insured that he did not have 
consumption, or his omission to mame, when re- 
quested, all physicians who examined him withina 
specified time, would not avoid his policy, if his 
answers were made in good faith, and the misstate- 
ment or omission was not wilful, but due solely to his 
ignorance or failure to recollect, notwithstanding he 
distinctly certified that his answers were true, and 
agreed that, ifany concealment or untrue statement 
or answer be made, the policy should be void.— 
FIDELITY MoT. LIFE ASSN. V. JEFFORDS, U.8. C.C. of 
App., Fifth Circuit, 107 Fed. Rep. 402. 

53. LIFEINS URANCE — Provision that it Shall not 
Take Effect until Payment of Premium.—A policy of 
life insurance contained a provision that possession 
of it by the insured sbould not render it valid unless 
premium thereon had actually been paid in cash. 
Such policy was issued on an application made 
through an agent of the company who was allowed by 
custom to retain his commission from the first prem- 
ium. The agent delivered the policy to the applicant, 
and himself remitted to the company the portion of 
the first premium in excess of his commission, taking 
a note from the applicant for an amount equal to 
about two-thirds of the entire premium. The com- 
pany, in the belief thatthe premium had been fully 
paid in cash, credited the same to the policy holder, 
but on learning the facts after his death, and while 
the note was wholly unpaid, at once repudiated 
the transaction and refused payment of the policy. 
The evidence showed that it was understood between 
the agent and the applicant that the note of the latter 
covered all he should be required to pay on account 
of the first premium, but the agent had no authority 
from the company, either express or by virtue of his 
agency, to accept less than full payment in cash. 
Held, that aside from the question whether, under its 
terms, the policy would have become effective had 
the note been forthe full amount ofthe premium, it 
did not attach in the absence of proof that the holder 
had either paid, or agreed to pay,in some manner, 
guch premium in full.—MUTUAL RESERVE FUND LIFE 
ASSN. V. SIMMONS, U.S.C. C. of App., First Circuit, 107 
Fed. Rep. 418. 

54. LimiTaTIONS—Oral Contract.—Rev. Stat. Texas, 
arts. 3354, 3356, provide that there shall be commenced 
and prosecuted, within two years after the cause of 
action accrues, and not afterwards, all actions for 
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debts not evidenced by contracts in writing anc a 
longer time is fixed for debts founded on written con- 
tracts. Held,that the charter of a city railroad com 
pany, which authorized it to construct and operate its 
lines under such conditions and ordinances as the city 
might provide and impose, was not a contract in writ- 
ing within such statute, on which aspecial assessment 
against the company for a street improvement, sub- 
sequently authorized by the legislature, was founded, 
as the contract mentioned by the statute is a contract 
between the parties, and the city was not a party to 
the company’s charter, which was solely between the 
latter and the State, and hence the two-years limita- 
tions applied to actions for such assessments.—CITY 
OF GALVESTON V. GUARANTY TRUST CO. OF NEW YORK, 
U. 8. C. C. of App., Fifth Circuit, 107 Fed. Rep. 325. 


65. LIMITATION OF ACTIONS—New Promise—Husband 
and Wife.—Under Comp. Laws, §§ 9741, 9745, providing 
that no joint contractor shall lose the benefit of the 
bar of limitations by a subsequent promise or pay. 
ment made by his joint contractor, a payment 
made by a husband, and indorsed without the 
consent of his wife, on a mortgage jointly executed by 
them, does not defeat the bar of limitations in favor 
of the wife.—CURTISS V. PERRY, Mich., 85 N. W. Rep. 
1131. 


56. LOGS AND LOGGING—Obstructions—Removal.—In 
an action brought under Comp. Laws, ch. 129, provid- 
ing that where the owner of logs placed in a 8tream 
has not made adequate provisions for driving and 
keeping the stream unobstructed, any other person 
driving logs on the stream may cause such obstruc- 
tion to be removed at the expense of the owner of 
such obstructing logs, the defendants under the gen- 
eral issue may show that there was a contract be- 
tween the parties that éach should drive certain por- 
tions of the logs of the other.—BELLOWS v. CRANE 
LUMBER Co., Mich., 85 N. W. Rep. 1103. 


57. MASTER AND S®RVANT — Assumption of Kisk.— 
Where a servant went into the mouth of an elevaior 
bin to cave cotton seed which had become lodged 
therein, he assumed the risk of digging in the bottom 
of the bin, whereby the seed slipped and crushed him. 
—BROWN V. MILLER, Tex., 62S. W. Rep. 547. 


58. MASTER AND SERVANT—Contract of Employment— 
Termination.—Where a servant employed for aterm 
of years consents to a termination of his contract, on 
his discharge before; the expiration of such term he 
cannot maintain an action against the master for 
wrongful discharge.—BELL Vv. GUND, Wis., 85 N. W, 
Rep. 1031. 


59. MASTER AND SERVANT — Death — Assumption of 
Risk.—An instruction that a locomotive engineer 
assumes all risks ordinarily incident to the business, 
but he may presume that the company will furnisha 
reasonably safe track, and he does not assume risks 
brought about by the company’s negligence, was not 
subject to the objection that he could only presume 
the company would use all ordinary diligence to fur- 
nish a safe track, and thathe assumed theriskof a 
defective track, if, by the exercise of ordinary 
care, he might have known it.—TExas & P. Ry. Co. v. 
MCCLANE, Tex., 62 8S. W. Rep. 565. 


60. MASTER AND SERVANT — Death of Servant—As- 
sumption of Risk.—Plaintiff’s decedent was directed 
by defendant to assist in stringing an electric wire, in 
the course of which were twoelectric light wires pass- 
ing over theroof ofa building. Decedent, holding the 
wire he was stretching in one hand,climbed on the 
roof of such building, and crawled under the electric 
wires, first touching them with his fingers to see if 
they were alive, knowingthe danger if they were. 
After getting under them on the roof, which was wet 
and slippery, he attempted to walk along the roof, 
and slipped, and, eitherto save himself from falling 
or involuntarily, he took hold of the electric wire with 
his other hand, thereby making a complete circuit, 





and was killed. Held, in an action for his death, that 
it was proper to direct a verdict for defendant, since, 
as decedent knew of the danger by coming in contact 
with a live wire, and the slippery condition of the 
roof, and that, if he slipped, an involuntary movement 
might bring him in such contact, he assumed the risk. 
—Davis v. Port HuRON ENGINE & THRESHER CO., 
Mich., 85 N. W. Rep. 1125. 


61. MASTER AND SEKVANT — Fellow-Servants.—A 
brakeman, and a fireman in the discharge of his ordi- 
nary duty of receiving signals from the brakeman and 
repeating them to the engineer, are co-equal fellow- 
servants, and the master is not liable for an injury to 
the brakeman by either the ordinary or gross negli- 
gence ofthe fireman.—SOUTHERN RY. IN KENTUCKY 
v. CLIFFORD, Ky., 628. W. Rep. 514. 


62. MASTER AND SERVANT—Negligence.—A factory 
caught fire, and a servant sustained injuries by jump- 
ing from athird story window. Ina suit for the in- 
juries, plaintiff contended that the fire was caused by 
the negligent maintenance by the master of a vat con- 
taining inflammable materialin proximity toa trip 
hammer, and thatthe material was ignited by sparks 
from the hammer. It appeared that the hammer was 
situated 30 feet from the vat, and there was evidence 
that the sparks from thetrip hammer would not con 
tain sufficient heat to cause any substance to ignite 
for adistance greater than 20 feet; thatthe fire wae 
first discovered on a rack beside the vat, the rack be- 
ing used to drain articles that had been dipped in the 
vat; thatthe vat was covered at the time, but that in 
endeavoring to put out tne fire the cover was knocked 
off, and fire thereupon appeared inthe vat. The same 
conditions had existed many years without develop- 
ing danger from sparks. Held, that the evidence was 
insufficient to support a verdict that defendant was 
négligent in locating the vat and rack the distance 
they were from the hammer.—DUNLAVEY V. RACINE 
MALLEABLE & WROUGHT IRON Co., Wis., 85 N. W. Rep. 
1026. 


63. MASTER AND SERVANT — Negligence of Servant.— 
Where a boy seats himself on the hounds of a wagon, 
the driver of which had been forbidden by his em 
ployer to allow children to ride thereon, and is in- 
jured by the horses starting, the employer is not lia- 
ble, even if the driver invited the boy to ride.—SCHUL- 
WITZ V. DELTA LUMBER CO., Mich., 85 N. W. Rep. 1075. 


64. MINES AND MINERALS—Royalties—Computation. 
—Where the lessee of a minerai right, required to pay 
a sum for each ton of phosphate taken from the land, 
—the same to be determined by the market price of 
the phosphate,—afterwards adopts a new method, by 
which the mineral is divided into two classes, selling 
at different prices, the royalty is to be computed by 
taking the combined values of thetwo products which 
the phosphate produces, though the pbosphate has a 
market value before its separation. Where one class 
of phosphate so produced is crushed and put in begs, 
which was not required under the method in use when 
the lease was executed, the lessor is not required to 
havea portion of such additional expense deducted 
from her royalties.—HARLAN VY. CENTRAL PHOSPHATE 
Co., Tenn., 62S. W. Rep. 614. 


65. MORTGAGE—Interest — Tender.—The mortgagor 
of a past due mortgage is not relieved from paying in- 
terest before he is ready and willing to pay both prin- 
cipal and interest, and is prevented from so doing by 
circumstances which would be the equivalent of a 
tender.—ADAMS V. GREIG, Mich., 85 N. W. Rep. 1078. 


66. MUNICIPAL CORPORATIONS — Appropriations.— 
Under Ky. St. § 2982, part of charter of cities of first 
class, providing that ‘‘any unexpended balance of an 
appropriation in any current fiscal year shall be 
added by the comptroller to the amount appropriated 
forthe same purpose out ofthe levy for the succeed- 
ing year,” and that “unappropriated balances of 
7 evies in any current fiscal year shall be passed to the 
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credit of the same funds for the succeeding year,” the 
board of public safety has no power to use in any 
year, in addition to the amount appropriated by the 
general council for the police department, any bal- 
ance in the treasury arising from a levy forthe same 
purpose for previous years, until it has been appro- 
priated by the council.—_NEUMEYER V. KRAKEL, Ky., 
62 8. W. Rep. 519. 


67. MUNICIPAL CORPORATIONS — Parks — Appropria- 
tion.—No appropriation having been made by the city 
council of the city of Detroit, for the use ofthe park 
board, to pay for water for the operation of drinking 
fountains, hydrants, etc., the Detroit waterworks was 
not entitled to recover from the park board for water 
so furnished.—BOaRD OF WATER COMRS. OF CITY OF 
DETROIT v. COMRS. OF PARKS AND BOULEVARDS, Mich., 
85 N. W. Rep. 1133. 


68. NEGLIGENCE — Collision on Highway—Proximate 
Cause.—Where plaintiff, riding his bicycle when it 
was quite dark, was run over by defendants, and the 
evidence was conflicting as to the speed at which the 
latter were driving, and there was some testimony that 
plaintiff was riding ata high speed,the court prop- 
erly instructed the jury that if plaintiff was exercis- 
ing due care, and defendants were racing their horses, 
plaintiff could recover against all of defendants, but, 
before he could recover against any of them, their 
negligence must have been the proximate cause of 
the injury.—MAHNKBS V. FREER, Mich., 85 N. W. Rep. 
1099. 


69. NEGLIGENCE — Question for Jury.—Defendant 
tied his horse ona public street, with an ordinary 
strap three-fourtbs of an inch wide, which was fas- 
tened Into the ring in the bit of the bridle; and while 
the borse was so standing a paper blew under his feet, 
-whereupon he jumped, broke the bit, and ran into 
plaintiff's buggy, breaking it, and injuring plaintiff. 
The horse had previously broken a similar strap and 
run away, being frightened by the blowing of a paper, 
of which fact defendant knew, he afterwards taking 
the precaution to unhitch the horse fromthe buggy 
while atchurch. Held, thatthe question of defend- 
ant’s negligence was properly left to the jury.—SINsa- 
BAUGH V. Brown, Mich., 85 N. W. Rep. 1110. 


70. PARTNERSHIP —Character—Corporation.—Where 
plaintiff dealt with an association of individuals asa 
corporation, such dealing fixed the status of the asso- 
ciation as to that transaction by estoppel, and plaint- 
iff was not entitled to subsequently claim a liability 
arising therefrom against the association as partners. 
—CLAUSBN V. HEAD, Wis., 85 N. W. Rep. 1028. 


71. PLEADING AND PRACTICE — Conduct of Jury.— 
Where, on prosecution for violation of the local op- 
tion law, it appeared that after the jury retired a 
juror stated that he had known the State’s witness all 
his life, and that he was a truthful man, while an- 
other juror stated that a certain witness for defend- 
ant was under indictment for horse theft, none of 
which evidence was before the jury during trial, de- 
fendant was entitled to a new trial.—BLALOCK Vv. 
STaTe#e, Tex., 628. W. Rep. 571. 


72, PLEADING AND PRACTICE—Cross-Examination.— 
Though the cross-examination of a witness will ordi- 
narily be left to tbe discretion ofthe trial judge, where 
improper cross-examination was allowed to such an 
extent asto beclear.y prejudicial it is ground for re- 
versal.—GOULD V. GREGORY, Mich., 85 N. W. Rep. 1075. 


78. PLEADING AND PRACTICE—Exhibit as Part of Peti- 
tion.—Where a policy sued on is filed with the peti- 
tion, and referred totherein as a part thereof, its 
stipulations limiting the liability of defendant are to 
be considered a part of the petition on demurrer.— 
HUDSON V. SCOTTISH UNION & NATIONAL INS. CO., Ky., 
62 S. W. Rep. 513. 


74. POWER OF ATTORNEY — Mortgage.—Where a 
power of attorney is given merely to sell and convey 





lands, a mortgage executed by the agent acting under 
such power is unauthorized and void.—MINNESOTA 
STONBWARE CO. V. McCROssEN, Wis.,85 N. W. Rep. 
1019. 

75. RAILROADS—Brakeman Riding on Pilot—Duty of 
Engineer.—A brakeman, while standing on the pilot 
of a switch engine, lost his footing, and was run over 
and killed. ;Held, that an instruction that if the en- 
gineer, by the exercise of ordinary care,could have 
seen that the brakeman had lost his footing, and he 
did in fact lose his footing, and the engineer, by the 
exercise of ordinary care, could have stopped the en- 
gine in time to have avoided inflicting fatal injuries 
on the brakeman, his failure to do so, if he di. so fail, 
was negligence, was erroneous, in assuming as a mat- 
ter of law, that it was the duty of the engineer to ex- 
ercise ordinary care to see that the brakeman had not 
lost his footing, which was a question for the jury.— 
San ANTONIO & A. P. RY. CO. V. WALLER, Tex., 62 S. 
W. Rep. 555. 


76. RAILROADS—Injury to Animails.—Where statute 
provides that whenever arailroad train approaches 
any crossing a bell shall berung or a whistle blown, 
aad that in case of neglect, the railroad shall be liable 
fur damages sustained by any person by reason of 
such neglect. Held,that wherea horse was injured 
by being run into by a train, and no statutory signals 
were given, there could be no recovery for the injury, 
in the absence of evidence that such failure was the 
cause of the injury.—MaNKEY V. CHICAGO Ry. Co.,S8. 
Dak., 85. N. W. Rep. 1013. 


77. RAILROaADS—Speed of Train.—In an action against 
arailroad company for killing a cow there was evi- 
dence that a rule of the company limited the speed of 
trains at the place where the cow was struck to not 
more than six miles an hour,and the court charged 
that ifthe train was running more than six miles an 
hour atthe time to find defendant guilty of negli- 
gence. Held, that the charge was erroneous, since a 
violation of the rule would not constitute negligence, 
unless such violation was the proximate cause of the 
injury.—SAaN ANTONIO & A. P. Ry. Co. Vv. CLARK, Tex., 
62S. W. Rep. 546. 


78. RAILROAD COLLISION — Ipjury to Fireman. — 
Plaintiff,afiremanon a north-bound train, was in- 
jured in jumping from his engine to avoid being in- 
volved in a collision with a south-bound train stand- 
ing on the maintrack at a blind siding, where the 
trains had been ordered to meet. The night was dark, 
and the engine in front of hin was without headlight 
or signal lamps, and the wind was blowing sand and 
snow across the track. The siding was without a tele- 
gcaph stationor a signal house by which it could be 
recognized, and it wasafairinference from the evi- 
dence that there was no signal light at the meeting 
point. Held, that the negligence causing the collision 
wus attributable to the company, in ordering the 
trains to meet at such place,though it concurred with 
negligence on the part of plaintiff’s fellow servants, 
the conductor and engineer of the south-bound train, 
in operating it without lights.—MExICAN CENT. Ry. 
Co. v. GLOVER, U.S.C. C. of App., Fifth Circuit, ,107 
Fed. Rep. 356. 


79. REAL PROPERTY — Absolute Conveyance. — An 
agreement between husband and wife, by which the 
former conveys property absolutely totbe wifeona 
consideration that she is to havea life estate, and 
that the remainder is to goto a daughter, is not void 
as an inconsistent limitation ingrafted on an absolute 
conveyance after its execution, and hence the daugh- 
ter may enforce such remainder as against a person 
acquiring the property from the wife with a knowl- 
edge of the facts.— POST v. CAMPBELL, Wis., 85 N. W. 
Rep. 1032. 

80. RBAL PROPERTY—Trespass to Try Title — Recov- 
ery From Vendor.—In trespass to try title, plaintiff 
vouched in his vendors, immediate and remote, ona 
warranty of title alone. There was no allegation of 
































‘UM 


Vou. 53 


CENTRAL LAW JOURNAL. 1) 








fraud or mistake, or thatthe vendors had warranted 
the quantity of land. The sale was not by the acre, 
though the deed called for a certain number of acres. 
A portion of the land was shown to be held by a su- 
perior title than that of planitiff. Held, that.chere 
could be no recovery against the vendors fora deficit. 
—BARNES V. LIGHTFOOT, Tex., 62S. W. Rep. 564. 


81. RecEIVERS—Priority.—Where a receiver had in 
his hands money which he held as an assignee, and 
used a portion of such money to pay the expenses of 
the receivership, and afterwards repaid the estate of 
which he was assignee, he could not be allowed a pre- 
ference therefor on a settlement; it appearing that 
certaip creditors had also advanced money for defray- 
ing the expenses of the receivership, and the claim 
not being one of the estate, but of the receiver.— Bus- 
TER V. MANN, Ark., 62S. W. Rep. 588. 


82. ROADS AND STREETS— Dedication. — Where, in a 
suit for the partition of land among devisees in 1868, 
the land was divided Into lots, streets and alleys, as 
directed by testator’s will, and a copy of the plat 
thereof was filed in the county clerk’s office, and 
deeds were executed tothe devisees referring to the 
plat and to B street, as shown thereon, and lots were 
sold and conveyed by the devisees by deeds referring 
to the plat and calling for the streets dedicated there- 
by, there was a dedication of B street, though the land 
was not then within the city limits, and though the 
plat was not recorded, as the law did not then require 
that to be done; and the subsequent extension ofthe 
city limits so as to include a part of B street, and the 
original construction of that street at the expense of 
abutting property owners, pursuant to a city ordi- 
nance, are sufficient evidence of aceeptance by the 
city.—SOUTH CovINGTON & C. ST. R¥. CO. Vv. NEWPORT 
L. & A. TURNPIKE Co., Ky., 62S. W. Rep. 687. 


83. SALES—Breach of Warranty — Rescission. — De- 
fendant, in an action for the price of a threshing ma- 
chine, pleaded abreach of warranty, and asked fora 
rescission. The machine was scld at its represented 
value, and the evidence showed tbat it was of no 
practical value. Held, that a decree ordering a rescis- 
sion, and that the unpaid purchase-money notes be 
cancelled,and that the price paid be returned to the 
defendant, and ordering the latter to return the ma- 
chine, would not be reversed in toto on the ground 
that pleading a breach of warranty was an affirmance 
of the contract, but that the relief canceling the notes 
and ordering the repayment of the purchase price 
was authorized.—GaBR, SCOTT & Co. V. YOUNG, Tenn., 
62 8. W. Rep. 631. 


84. SALE—Fraud—Fiduciary Relations— Rescission.— 
Where the president of a bank, who had been in the 
habitof helping the bank to make loans, knowing 
that it relied on his advice, sold it a note, with knowl- 
edge that the maker was in straightened circum- 
stances, if not insolvent, and that the indorsers were 
not financially strong, but representing to the bank 
that he believed both maker and indorsers to have 
the best of credit, the president’s relation tothe bank 
was such that it was entitled toa full disclosure of his 
information; and, for his failure to place it in posses- 
sion of the facts, it was entitled to rescind its pur- 
chaee of the note, and recover the consideration paid 
therefor.—HICKSs Vv. STEEL, Mich., 8 N. W. Rep. 1121. 


85. STREET RAILROADS—Turnouts.—Under an ordi- 
nance authorizing a street railway company to con- 
struct and maintain a single-track railway along cer- 
tain streets, with the right to construct, use, and 
operate all necessary and convenient tracks for turn- 
outs, sidetracks, curves, and switches wherever the 
same may be necessary,the same to be constructed 
and in operation within one year from tbe date of the 
passage ofthe ordinance, held, that the relator was 
authorized to construct such turnouts, after the road 
was constructed, as should be made necessary by the 
increase of travel, without further legislative action 





on the part of the city.—DsTROIT CITIZENS’ ST. Ry. 
Co. v. BOARD OF PUBLIC WORKS OF CITY OF DETROIT, 
Mich., 85 N. W. Bep. 1072. 

86. STREET RaILways—Ordinance—Sounding Gong. 
—The violation of an ordinance requiring the contin- 
uous ringing of a bell on a street car while in motion 
does not render the company guilty of negligence per 
se in a crossing accident, even though the ordinance 
is acondition intbe grant of a franchise tothe com- 
pany, since the condition is unreasonable.—STaF- 
FORD v. CHIPPEWA VAL. ELEC. R. Co., Wis., 85 N. W. 
Rep. 1036. 

87. SURETIES — Discharge from Liability.—-Undera 
sales agent’s contract he was to pay cash on receipt 
of a billof lading, and to keep strict account of al! 
goods received by and returned by him, and his sur¢ - 
ties bound themselves to pay or cause to be paid to 
his principal all sums which should become ‘tue on ac- 
count of shipments to him or on his order during ore 
year, during which all payments by him wereto be 
made promptly in the ordinary course of business. 
Held, that failure ofthe agent to pay cash for any 
shipment on the receipt ofthe bill of lading was a 
breach of contract entitling his principalto proceed 
against him and his sureties to enforce collection of 
the debt then due, and hence his sureties were en- 
titled to call on authorized agents of his principal for 
information as to the state of his accounts, and if, by 
their misrepresentations, the sureties changed their 
position to their detriment, they were discharged 
from liability.—8T. LOUIS BREWING ASSN. Vv. HAYKS, 
U. 8. C.C. of App., Fifth Circuit, 107 Fed. Rep. 895. 


88. TaXaTION—Tax Collector — Sureties—Limitation 
of Actions.— Where a tax collector issued receipts to 
his creditors for taxes which he did not collect, and 
the tax rolls were marked “Paid” in connection with 
each item where such receipts had becn issued, and 
the collector did not report any stubs of receipts to 
the commissioner’s court, but retained them in his 
office, where they might have been inspected, limita- 
tions run against the right of action against the sure- 
ties on his bond, since the commissioners would have 
discovered the wrong had they compared his report 
with thetax roll and receipt stubs, as required by 
Rev. St. art. 5168. The statute of limitations runs 
against counties, except when otherwise provided.— 
WARD V. MARION Co., Tex., 62S. W. Rep. 557. 


89. Tax SaLE—Report of Sale.—Under Comp. Laws, § 
3922, providing that where any record or paper, alter 
stile for taxes, cannot be found in the proper office, it 
will be presumed, unless the contrary is shown, that 
the paper or record was duly made, the fact that after 
a sale there was no evidence that the county treasurer 
made tothe auditor general the report required by 
the statute does not render the sale void.— CHURCH V. 
NESTER, Mich., 85 N. W. Rep. 1078. 


90. TELEPHOKES AND TELFGRAPHS — Breach of Cor- 
tract for Use of Instrument.—Where plaintiff, who 
wus engaged in a general messenger business, had a 
contract with defendant telephone company for the 
use of its telephone in his place of business for a 
period of three years, defendant had no right to sefuse 
to deliver messages to plaintiff to notify persons 
wanted at another telephone exchange, and is there- 
fore liable in damages to plaintiff for removing its 
instrument from his place of business after he had 
used it only four months, because he refused to pay 
therefor unless defendant would deliver such mer- 
sages.—OWENABORO HARRISON TEL. Co. v. WISDOM, 
Ky.,62 8. W. Rep. 529. 


91. TRaDE-MaRKS—lIofrirngement — Preliminary In- 
junction.—The registered trade mark ‘‘Yuses” having 
been applied, under various pronunciations incidental 
to its use, such as ‘‘ Why use a,” and “Yuse a,” etc., to 
the manufacture and sale of an incandescent gas 
mantel, but commonly pronounced by the trade in 
general in referring to the mantle as though spelt 
‘*You see a,” the owner is entitled to a preliminary in- 
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junction against the use of the earlier conceived but 
subsequently registered trade-mark, “U-C-A,” as ap- 
plied to the manufacture and sale of a similar article; 
the iutent with which the latter mark was used being 
immaterial, and its registration being only prima facie 
evidence of its validity.—WELSBACH LIGHT Co. V. 
ADAM, U.S.C. C., W. D. (N. Y.), 107 Fed. Rep. 464. 


92. TRUSTS AND TaustTgeEs—Superintendent of Mint— 
Loss of Public Moneys.—Whether the superintendent 
ofa mint was at fault or not, he and his sureties are 
liable on his bond ‘‘for the faithful discharge of his 
duties” for the loss by fire of public moneys which the 
law required him to keep safely, and pay over when 
required.—SMYTHE V. UNITED STaTBs, U.S. C.C. of 
App., Fifth Circuit, 107 Fed. Rep. 377. 

98. UNITED STATES GOVERNMENT — Postmasters — 
Money Order Funds.—Funds in other offices on which 
4 postmaster could draw do notconstitute money- 
order funds in his custody, within the meaning of the 
postal laws and regulations —UNITED STaTES Vv. NOR- 
ro*,U.8. C. C of App., Fifth Circuit, 107 Fed. Rep. 
412. 

94. VENDOR AND VENDEE—Action for Price—Market- 
able Title.—Where, in a suit in equity, upon an execu- 
tory contract forthe sale of land, the purcbaser not 
being in possession, wherein such purchaser alleged 
fraudulent representations on the part of the vendor 
us to mortgage upon the land, and pending the suit 
the vendor procured the mortgage to be canceled, and 
a decree was rendered providing that, upon the ven- 
dor filing with the clerk “a good and sufficient war- 
ranty deed in fee simple,” execution should issue 
ugainst the vendee for the purchase money, under the 
law, and the pleadings and evidence in the case in 
which the decree was rendered, the meaning of the 
words “a good and sufficient warranty deed in fee 
simple” was that the vendor must tender a good and 
sufficient marketable title before he could demand 
thatthe vendee accept the deed and pay the purchase 
money.—HORNE V. RODGERS, Ga., 38 8. E. Rep. 768. 


9. WATERS AND WATER COURSES—Sewage—Pollut- 
ing Stream.—In an action for injuries caused by allow- 
ing: Sewage to escape into a water course, the opinion 
ot the court tothe effect that plaintiff could recover 
for the time lost even for the sickness of his adult chil- 
dren is not prejudicial error where the charge re- 
stricted the jury to a recovery for the loss of time to 
that of plaintiff's wife by reason of her sickness.— 
CITY OF SAN ANTONIO V. DIAZ, Tex., 628. W. Rep. 549. 


96. WATERS AND WATER COURSES-— Surface V ater.— 
Defendant built a dam to prevent surface water from 
crossing his land, thereby turning it on property of 
Plaintiff, who sued for damages. Defendant claimed 
the water from time immemorial had flowed across 
H's land, and from thence across plaintiff’s, and that 
its natural course had been diverted by a ditchcut by 
H through a natural elevation, which prevented it 
from flowing on defendant’s property. There was 
evidence that the water had been diverted onto de- 
fendant’s land by thy patural course of husbandry. 
Held, that an owner has not the right, even by ordi- 
nary husbandry, to divert the natural flowage of sur- 
fuce water so asto collect and precipitate it on his 
neighbor’s property.—FINKBIND&R V. ERNST, Mich., 
85 N. W. Rep. 1227. 

97. WaTER COMPANY—Assignment of Contract with 
City.—Where a city,for more than eight years acquies- 
ced to the fullest extent in the assignment by a water 
company of its rights and privileges under a contract 
with the city, and allowed the new company during 
such time to perform the contract of its assignor, it is 
too late for the city to question the legality of the 
assignment for the purpose of avoiding perform- 
ance of the contract on its part.—CITY OF AUSTIN V. 
BaRTHOLOMEW, U.S.C. C. of App., Fifth Circuit, 107 
Fed. Rep. 349. 

98. WILLs—Claims for Services—Estoppel. - A father 
in consideration of an adult son’s services, deeded 





land to him worth $5,000, reserving possession and 
the right to sell, in which event the son was to re- 
ceive ja certain price per acre, or $5,000 at the 
father’s death. Subsequently the father made a will 
giving $5,000 and some village lots to his son. By 
legacies to other children and his wife, he disposed 
of all his estate except a farm included in the land 
originally deeded to his son, which was to be equally 
divided among the children. He then assigned to his 
children his personal property on the same basis as 
inthe will. The son knew of the assignment. On the 
father’s death the son receipted for his legacy and 
share of the personal property, and then presented a 
claim for services covered by the deed first men- 
tioned. Held, that the acceptance of the benefits 
under the will canceled the son’s claim.—RUBERT V. 
RUBERT, Mich., 85 N. W. Rep. 1119. 


99. WILLS — Construction — Trust Estates — Lifu 
E-tates—St atutes—Estates in Fee.— Where a devise in 
fee was made in a will, but in a subsequent paragraph 
it provided thatif the devisee should die without 
bodily heirs the property should be divided among 
certain others, the devisee, having survived the tes- 
tator, took an estate in fee, since a devise over to 
third persons, dependent on the event of death with- 
out issue, referred to death in the lifetime of the tes- 
tator.—STRATTON v. MCKINNIE, Tenn.,62 8. W. Rep. 
626. 

100, WiILL8—Contest —Burd en of Proof. — A charge 
that the burden of proof on the issue of the soundness 
of testator’s mind at the time ofthe making of the 
will was on the contestants, and that they must estab 
lish by a preponderance of the evidence that testator 
was of unsound mind, and that if there was only a 
bare balance of evidence, or a mere doubt of the testa- 
tor’s sanity, the presumption was in favor of sanity, 
was erroneous, as inducing the jury to believe that 
the contestants must prove testator’s insanity to the 
exclusion of all doubt.—BIMs v. COLLIER, Ark., 6258. 
W. Rep. 593. 


101. WILLS— Perpetuities.—N devised all his estate, 
real and personal, to M, as trustee, with power to sell 
all his real and persona! estate; to invest and reinvest 
the proceeds thereof as he should deem fit; the trust 
fund to be used: (4) to pay annually one-half of the in- 
come to his son Charles during his life, and the other 
half of said income to his daughter during her life; 
(6) upon the death of his son Charles to pay one-half 
of the principal to the children of Charles, but, if no 
issue survive his son, then to pay one-half to the 
children of his daughter; (6) upon the death of his 
daughter to pay one-half of the principal to her child- 
ren, but, if no issue survive her, then to pay the same 
to the children of his son Charles; (7) upon the death 
ofeitber his son Charles or bis daughter without 
issue, to pay the entire net income tothe survivor of 
the two during his or her life; (8) if both of said child- 
ren die without issue,then his entire estate shall! be 
vested in the brother of the deceased, and his heirs, 
forever. Held: (1) that the devise was for more than 
two lives in being, and was therefore void; (2) that 
the statute against perpetuities applies to a case 
where the trustee is authorized to sell the real estate 
and other property of the deceased, but is required to 
immediately reinvest it; (3) the provision for the life 
estate devised to the sister is good.—NILES V. MASON, 
Mich., 85 N. W. Rep. 1100. 


102. WILL8—Remainders — Death Without Issue.— 
Where a will bequeathed $1,000 to C for life, and on his 
death without issue to his brothers, the rule that 
where a provision of a will, standing alone, would 
pass to the devisee an absolute estate,and it is fol- 
lowed by another, directing that such estate shall 
pass to some other person on the death of the first- 
named legatee without issue, then such death must be 
held to mean death during the life of the testator, had 
no application.—CooK v. COLLIER, Tenn., 628. W. 
Rep. 658. 

















